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IS THE RIGHT OF AN ASSIGNEE OF A CHOSE 
IN ACTION LEGAL OR EQUITABLE ? 


HE interesting article by my friend, Professor Cook, in a re- 
cent number of this REviEw,! on the alienability of choses in 
action leads me to make some suggestions in opposition to his 
argument that the assignee of a chose in action should be regarded 
as having a legal rather than an equitable right.. Perhaps most 
lawyers would agree with him offhand, but I-think generally with-_ 


out appreciating the full implications of their conclusion. 

In discussing equitable rights there is always danger of confusion 
between the essential character of the right and the tribunal in 
which it is enforced. The fundamental characteristic of an equi- 
table obligation is that it binds primarily a particular person, and 
binds others only when their relation to that person is such that tn 
conscience they should be subject to his duties. The Court of 
Chancery has been the tribunal where such duties have ordinarily 
been enforced. But even in jurisdictions where the distinction be- 
tween legal and equitable courts is still preserved, courts of law 
to-day enforce a great variety of equitable rights and duties with- 
out thereby changing their essential characteristics. To call such 
rights legal in antithesis to equitable merely because a court of 
law enforces them, is a natural tendency but a dangerous one. Of 
course no such confusion exists in the argument of Professor Cook. 
His view seems to be that the extent of the powers of the assignee 
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of a chose in action involves the conclusion that he has more than 
that personal right which is typical of equitable ownership and 
should rather be designated as a legal owner, his ownership being 
qualified, to be sure, by certain limitations, as legal ownership often 
is. 

Though legal ownership is conceived fundamentally as a right 
good against all the world, actual instances of such ownership are 
often much more narrowly limited. The owner of a chattel which 
has been stolen from him is likely to find his right against the world 
considerably qualified if the thief is in a place where the principles 
of market overt prevail. In the law of sales of chattels, the legal 
title passes to the buyer, without transfer of possession, if the par- 
ties so intend; yet in many jurisdictions the seller in possession can 
destroy the buyer’s right by a resale, and even the seller’s attach- 
ing creditors are often allowed a right superior to that of the 
buyer. On the other hand, where statutory provision is made for 
giving effective public notice of an equitable right, the equitable 
owner may acquire rights good against the world. The recording 
system thus enables one who has an equitable easement or other 
equitable right in real estate, based on contract, to protect himself 
against the world. It follows that one whose title is equitable may 
have in a particular case much more comprehensive ownership than 
another person who has a legal title. One who has a recorded con- 
tract for the transfer of Blackacre, especially if he has paid the 
price and the time for conveyance has come, has more comprehensive 
rights than the grantee under an unrecorded deed of Whiteacre 
who has not paid the price and whose estate is subject to a vendor’s 
lien. Yet the former has an equitable and the latter a legal title. 

Doubtless the reasons which have led to limitations of legal 
ownership have often been fundamentally the same as those con- 
trolling the habitual limitations of equitable ownership. In the 
case suggested above of a purchaser of a chattel without delivery, 
the reason why a purchaser in good faith from the seller in possession 
has been protected by courts of law, is the same reason which has 
led equity habitually to protect purchasers for value. The limita- 
tions set by recording statutes on legal titles have a similar founda- 
tion. Nevertheless, the methods by which such results are obtained 
at law and in equity are fundamentally different. The law achieves 
the result by imposing limitations on a title which would otherwise 
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be absolute. Equity achieves the result by extending to others, so 
far as is conscientious, an obligation which is primarily personal to 
one. It may be conceded that even this distinction of method is 
not always observed, and that instances may be found where equi- 
table ownership is treated in a way analogous to legal ownership, 
but, nevertheless, the fundamental distinction exists. 


Whether in a theoretical system of jurisprudence it is worth while 


to have two roads by which the same result may be achieved is 
rather beside the point in England and America, for we have the 
two systems and the roots of the equitable theory of ownership 
sink too deep to make it possible to tear them up. Moreover, an 
attempt to do so is likely to cause more confusion and incorrect 
conclusions than advantage in a body of law which has developed 
for centuries with the double system. 

The history of the law governing the assignment of choses in 
action after the earliest periods is tolerably plain. The assignee 
possessed by implication a legal authority or power to enforce in 
the name and stead of the assignor the claim against the debtor. 
This involved no legal right to the claim itself.2 He was further 
regarded in equity as the owner of the claim. If it were not for the 
first of these rights the assignee would have been obliged to resort 
to equity in every case to enforce the claim. If it were not for the 
second principle, his authority to collect might be disregarded or 
destroyed by the debtor’s paying the assignor in spite of notice of 
the assignment, [by the bankruptcy of the assignor, or in other 
ways. 

About the end of the eighteenth century courts of law recognized 
the equitable right of the assignee and gave the same protection to 
him that a court of equity would have done, still recognizing, how- 
ever, that his ownership was equitable, not legal.’ 





2 The assignee has often been called the agent of the assignor, but it has been 


’ pointed out that the assignee is acting on his own behalf and not for another. The 


criticism seems just, but so far as concerns the question here discussed, it is merely 
verbal. The owner of property, tangible or intangible, may give another the power or 
authority to reduce the property to possession and, by so doing and not before, to 
become the owner of it. 

3 In Winch v. Keeley, 1 T. R. 619 (1787), Ashhurst, J., said: “It is true that 
formerly the Courts of law did not take notice of an equity or a trust; for trusts are 
within the original jurisdiction of a Court of equity; but of late years, it has been 
found productive of great expense to send the parties to the other side of the Hall; 
wherever this Court have seen that the justice of the case has been clearly with the 
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This condition of affairs continued so long certainly as the as- 
signee was compelled to bring action against the debtor in the name 
of the assignor. So long as that procedure prevailed, it was hardly 
possible to argue, and it was not argued, that the assignee was the 
legal owner of the right. Yet, during this period, all the powers and 
rights upon which Professor Cook relies as showing a legal title on 
the part of the assignee were established. Every one of them dates 
back at least to the early part of the nineteenth century. The truth 
is that these powers and rights may belong to the assignee whether 
a court travels on the theory that he has a legal ownership or on 
the theory that he has a legal power to collect but only equitable 
ownership. Under such circumstances it is always safer to travel 
the path which the law has trodden instead of discovering another 
one which seems equally good for the purpose, unless it is very 
certain that the new path will enable us to reach not only most of 
the results which have’been reached on the old one, but all, — or 
at least all which ought to be reached. Professor Cook, himself, 
calls attention to the fact that the equitable origin of the assignee’s 
rights “‘must never be lost sight of if we are to understand the 
present state of our law.”* The best way never to lose sight of this 
is to recognize that the assignee’s ownership is still equitable; if 
it were not, there would be no danger for any one but a historian 
in losing sight of its origin. 

But there are at least three classes of cases the proper decision 
of which seems to turn upon the answer to the inquiry whether the 
right of the assignee is still equitable as distinguished from legal 
ownership, namely cases involving: 

1. The debtor’s right to set off against the assignee claims 
against the assignor; 

2. The effect of latent equities; 

3. The effect of a subsequent total assignment on a prior partial 
assignment. 

Professor Cook refers to two of these classes of cases, but post- 
pones discussion of them. Had I not understood that this post- 
ponement was for a somewhat indefinite period, I should have de- 
layed the expression of my views. 





plaintiff, they have not turned him round upon this objection. Then if this Court will 
take notice of a trust why should they not of an equity?” 
4 29 Harv. L. REv. 831. 
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1. The debtor is generally allowed to set off against the assignee 
not only claims existing at the time of the assignment, but those 
arising subsequently prior to the debtor’s notice of the assignment.5 


’ On the other hand a claim against the assignor acquired after notice 


of the assignment cannot be set off.6 There are a number of cases 
qualifying in one or another kind of case the right of set-off against 
the assignee, but the decisions need not be examined here, for all 
that is of importance to the present argument is that certainly 
everywhere the general rule is admitted that a claim matured at the 
time of assignment may be set off against the assigned claim. There 
seems no possible ground on which to support this general rule, 
except that the legal title to the assigned claimstill is in the assignor, 
and that therefore when sued upon, the claim still is subject to 
set-off of a claim against him unless it is inequitable for the de- 
fendant to assert the right. It is certainly inequitable if the set-off 
was acquired after notice of the assignment, and it may be urged 
that it is also inequitable in any case for the defendant to assert 
his set-off when the real plaintiff in interest, whether the nominal 
plaintiff or not, is an assignee, unless the assignor is insolvent, 
since the defendant might collect his claim from the assignor who 





5 Cavendish v. Geaves, 24 Beav. 163, 174 (1857); but see Stoddart v. Union Trust, 
Ltd., [1912] 1 K. B. 181; Tuscumbia, etc. R. Co. v. Rhodes, 8 Ala. 206 (1845); Adams 
v. Leavens, 20 Conn. 73 (1849); Hall v. Hickman, 2 Del. Ch. 318 (1864); Guerry ». 
Perryman, 6 Ga. 119 (1849); Gardner v. Risher, 35 Kan. 93, 10 Pac. 584 (1886); 
Adams »v. Webster, 25 La. Ann. 117 (1873); Hooper v. Brundage, 22 Me. 460 (1843); 
Collins v. Campbell, 97 Me. 23, 28, 53 Atl. 837 (1902); McKenna »v. Kirkwood, 50 
Mich. 544, 15 N. W. 898 (1883); Hunt v. Shackleford, 55 Miss. 94 (1877); Ford ». 
O’Donnell, 40 Mo. App. 51 (1890); Lewis v. Holdrege, 56 Neb. 379, 76 N. W. 890 
(1898); Sanborn v. Little, 3 N. H. 539 (1826); Wood v. Mayor, 73 N. Y. 556 (1878); 
First Nat. Bank v. Bynum, 84 N. C. 24 (1881); Metzgar v. Metzgar, 1 Rawle (Pa.), 
227 (1829); Clement v. Philadelphia, 137 Pa. 328, 334, 20 Atl. 1000 (1890); Neal ». 
Sullivan, 10 Rich. Eq. (S. C.) 276 (1858). See also Bryne v. Dorey, 221 Mass. 390, 
109 N. E. 146 (1915). Cf. Greene v. Darling, 5 Mason (U. S. C. C.) 201 (1868). So 
a particular credit item in a mutual account cannot be separately assigned. Heiliger 
v. Ritter, 78 N. Y. Misc. 264, 138 N. Y. Supp. 212 (1912). 

6 See cases supra, also Campbell v. Equitable Life Assur. Soc., 130 Fed. 786 (1904). 
And the debtor, if he had notice of a proposed assignment of a claim against him, and 
did not inform the person proposing to take the assignment of an existing right of set- 
off against the assignor, cannot set it up against the assignee. King v. Fowler, 16 
Mass. 397 (1820). Cases involving the question of the right of the maker of negotiable 
paper to set off against a transferee after maturity claims against the payee or indorsee, 
though often decided as if depending upon the same principle, should be distinguished, 
since even after maturity the legal title to the note is transferable. As to such cases 
see: 23:L. R. A..327,n; 39 L. R. A. (N. S.) 658, n. 
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really ought to pay it. This limitation, however, of the debtor’s 
right of set-off does not seem to have prevailed.’| It seems rather 
to have been thought equitable for the debtor to be allowed to 
assert the right and thus to compel the assignee then to sue the 
assignor for reimbursement. 

2. The effect of equities of third persons against the assignee 
seems also to depend upon the legal or equitable character of the 
assignee’s rights. Though it is well settled that an assignee is sub- 
ject to the equities of the obligor, it is a matter of dispute how far 
the assignee is subject to equities of third persons against the as- 
signor; as, for instance, where the assignor was himself an assignee 





of the chose in action under an assignment which he had procured by 
fraud, or where for any reason the assignor held the assigned claim 
subject to a trust, actual-or constructive, in favor of-a third person. 
It would be everywhere agreed that an assignee who takes the as- 
signment with notice of the claim against the assigned right, and 
still more clearly if he undertakes when the assignment is made to 
satisfy the claim, holds his right subject to the prior claim;® but 
even though the assignee paid value with no knowledge of any 
outstanding claim, it is still true that the defrauded original owner 
or person beneficially entitled to the assignment has an equity 
prior in time and, therefore, superior to that of the ultimate as- 
signee, if the latter’s right is merely equitable. If, however, they 
latter could be regarded as the owner .of a legal right, his righ 
would be superior to the original equity. In fact, the latent 
collateral equity against the assignor of an intangible-chose in actio 
has prevailed over the right of the subsequent purchaser in _good 
faith, in the absence of an estoppel, in England-and in a majority 
“of the United States where the question has been raised.? In 


7 See cases cited supra, n. 5. 

8 Buffalo Glass Co. v. Assets Realization Co., 133 N. Y. App. Div. 775, 117 N. Y. 
Supp. 1087 (1909). 

® Cockell v. Taylor, 15 Beav. 103 (1851); Barnard v. Hunter, 2 Jur. (N. s.) 1213; 
Sutherland v. Reeve, 151 Ill. 384, 38 N. E. 130 (1894); Pearson v. Luecht, 199 IIl. 
475, 65 N. E. 363 (1902); Brown v. Equitable Life Assur. Soc., 75 Minn. 412, 78 N. W. 
103, 671, 79 N. W. 968 (1899); Tripp v. Jordan, 177 Mo. App. 339, 164 S. W. 158 
(1913); Bush v. Lathrop, 22 N. Y. 535 (1860); Cutts ». Guild, 57 N. Y. 229 (1874); 
Owen v. Evans, 134 N. Y. 514, 31 N. E. 999 (1892); Central Trust Co. ». West India 
Improvement Co., 169 N. Y. 314, 62 N. E. 387 (1901); Culmer v. American Grocery 
Co., 21 N. Y. App. Div. 556, 48 N. Y. Supp. 431 (1897); State v. Hearn, 10g N. C. 
150, 13 S. E. 895 (1891); Gillette ». Murphy, 7 Okla. 91, 54 Pac. 413 (1898); Downer 2. 
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some States, however, the courts have followed an early statement 
of Chancellor Kent,!° which is now overruled in New York," to 
the effect that an assignee is not bound by equities in favor of third 
persons since, though he can make inquiries of the debtor before 
taking the assignment and thereby acquaint himself with an 

defences the debtor may have, no such procedure is possible i 

regard to equities of unknown third persons.” A distinction must b 

taken where the chose in action has a tangible form, especially if 
it is by law assignable. The assignment of an overdue negotiable 
promissory note though often likened to that of an ordinary chose in 
action does not properly involve such a discussion as is contained in 
this article. Even after maturity the transfer of such a note by the 
holder unquestionably transfers a legal title and though the cir- 
cumstance that the transfer is after maturity puts the taker of the 
note on inquiry as to any defence the maker may have (since if he 
had had no defence the instrument would presumably have been 
paid) yet the fact that the instrument is overdue gives no reason 
to suppose that there are collateral equities affecting the transfer- 
or’s title. In such a case, therefore, the bond fide purchaser of the 
note is protected.” A principle is applicable also to other choses 
in action having tangible form like certificates of stock, policies of 
insurance, non-negotiable bonds, somewhat similar to that which is 





South Royalton Bank, 39 Vt. 25 (1866). See also Western Nat. Bank v. Maverick 
Nat. Bank, 90 Ga. 339, 16 S. E. 942 (1892); Osborn v. McClelland, 43 Ohio St. 284, 
IN. E. 644 (1885). 

10 In Murray v. Lylburn, 2 Johns. Ch. (N. Y.) 441 (1817). See also Livingston 2. 
Dean, 2 Johns. Ch. (N. Y-)'479 (1817). 

11 See New York decisions stated supra, note 9. 

12 First National Bank »v. Perris Irrigation District, 107 Cal. 55, 40 Pac. 45 (1895); 
Ohio Life Ins. Co. ». Ross, 2 Md. Ch. 25 (1848); Duke v. Clark, 58 Miss. 465 (1880); 
Williams v. Donnelly, 54 Neb. 193, 74 N. W. 601 (1898); DeWitt v. VanSickle, 29 
N. J. Eq. 209 (1878); Mifflin County Nat. Bank’s Appeal, 98 Pa. 150 (1881); Huber’s 
Assigned Estate, 21 Pa. Sup. Ct. 612, 615 (1902). In a few of these decisions which 


relate to mortgages and judgments, it is not clear how far the court intended to lay 


down broadly a principle covering all non-negotiable choses in action. 

13 Moore v. Moore, 112 Ind. 149, 13 N. E. 673 (1887); Eversole ». Maull, 50 Md. 
95 (1878); Etheridge v. Gallagher, 55 Miss. 458 (1877); Lee v. Turner, 89 Mo. 489, 
14 S. W. 505 (1886); Neuhoff v. O’Reilly, 93 Mo. 164, 6 S. W. 78 (1887); Osborn ». 
McClelland, 43 Ohio St. 284, 1 N. E. 644 (1885); Kernohan v. Durham, 48 Ohio St. 1, 
26 N. E. 982 (1891); Patterson v. Rabb, 38 S. C. 138, 17 S. E. 463 (1892). See also 
Combs v. Hodge, 21 How. (U. S.) 397 (1858), and the argument in Pomeroy, Equity 
Juris., § 707 et seg. But see Foley v. Smith, 6 Wall. (U. S.) 492 (1867); Owen ». Evans, 
134 N. Y. 514, 31 N. E. 999 (1892). 
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applied to them when they are made the subject of gift. The owner of 
the document is regarded as possessing if not a kind of legal ownership 
to the chose in action represented by it, at least a legal ownership 
of a paper which necessarily accompanies legal ownership, and the 
lack of which is notice of an infirmity of title. Accordingly a b 
fide purchaser of a certificate of stock,"* a non-negotiable bond or 
note," or a policy of insurance," is preferred to one having an me | 
table right against his assignor. Furthermore, it has been held tha 
a written assignment of a chose in action by one who seeks to avoid 
the assignment later on equitable grounds estops the claimant as 
against a bond fide purchaser who bought the chose in action on the 
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faith of that writing.” An assignor who has no legal title but is a 
mere bailee of a non-negotiable tangible chose in action it nee 
hardly be said can give no right even to a bond fide purchase | 








which can stand against the depositor’s claim.'® i 


3. It is almost, if not quite, universally admitted that a partia 
assignee has merely an equitable right. If then, the total assignee 
as ign reva 
prior partial assignment... NS ee teat Bes actually been 
féached on this reasoning, under the Georgia Code, which is held 
—__———— 

4 Colonial Bank v. Cady, L. R. 15 A. C. 267 (1890); Ambrose v. Evans, 66 Cal. 
74, 4 Pac. 960 (1884); Arnold v. Johnson, 66 Cal. 402, 5 Pac. 796 (1885); Otis ». 
Gardner, 105 Ill. 436 (1883). But see Taliaferro v. First Nat. Bank, 71 Md. 200, 214, 
17 Atl. 1036. 

45 Rimmer v. Webster, [1902] 2 Ch. 163; Cowdrey v. Vandenburgh, 1o1 U. S. 
572 (1879); Adams v. District of Columbia, 17 Ct. Cl. 351 (1881); International 
Bank v, German Bank, 71 Mo. 183 (1879); Putnam ». Clark, 29 N. J. Eq. 412 (1878), 
Grocers Bank v. Neet, 29 N. J. Eq. 449 (1878); Combes v. Chandler, 33 Oh. St. 178 
(1877); Taylor v. Gitt, 10 Barr (Pa.) 428 (1849). But see Blackman v. Lehman, 63 
Ala. 547 (1879); Covell v. Tradesman’s Bank, 1 Paige (N. Y.) 131 (1828); Patterson 
v. Rabb, 38 S. C. 138, 17 S. E. 463 (1892). 

16 Plummer v. People’s Nat. Bank, 65 Iowa 405, 21 N. W. 699 (1884). But see 
Brown v.. Equitable Life Assur. Soc., 75 Minn. 412, 78 N. W. 103, 671, 79 N. W. 968 
(1899); Culmer v. American Grocery Co., 21 N. Y. App. Div. 556, 48 N. Y. Supp. 
431 (1897). 

17 See Cowdrey v. Vandenburgh, 1o1 U. S. 572 (7879); Campbell v. Brackenridge, 
8 Black. (Ind.) 471 (1847); Thurston v. McLellan, 34 App. D. C. 294 (1910); Cochran 
v; Stewart,-21 Minn. 435 (1875); Moore v. Metropolitan Nat. Bank, 55 N. Y. 41 
(1873); ‘Mifflin County Nat. Bank’s Appeal, 98 Pa. 150 (1881); State Bank v. Hast- 
ings, 15 Wis. 75 (1862). But see Owen v.:Evans, 134'N. Y. 514, 31 N. E. 999 (1892); 
Central Trust Co. v. West India ‘Improvement Co., 169 N. Y. 314, 324, 62 N. E. 387 
(1901). 

18 Blackman 2. Stabe i Ala. 547: (1879); Midland Railroad Co. v. Hitchcock, 
37 N. J. Eq. 549 (1883). See also Combs v. Hodge, 21 How. (U. S.) 397 (1858). 
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to give the total assignee legal ownership* Whatever may be the 
ffécessity 0 of the decision under the Georgia Code, the case would 
probably not be generally followed even in jurisdictions which allow 
or require an assignee of an entire claim to sue in his own name.” 

The result of the three classes of cases just referred to may then 
be considered under the headings of what the law actually is, and of 
what it ought to be. As to the first it seems impossible to doubt 
that the great weight of authority supports results which involve 
the conclusion that the assignee’s right is not legal but equitable; 
and this conclusion is supported also by decisions relating to the 
effect of statutes permitting the assignee to enforce his rights in 
his own name. we 

The statutes fall into several classes, providing respectively that, 

1. An assignee under a written assignment may enforce his rights 
in his own name or at law. Under such a statute the effect of oral 
assignments is unchanged. 

2. The real party in interest must be plaintiff in any litigation. 

3. A chose in action is assignable so as to vest title therein in the 
assignee. 

How far a particular statute works a change other than one 
merely of procedure, is open to argument in each case. It would 
seem certainly that a mere provision that the real party in interest 
must bring suit in his own name can effect only a change of pro- 
cedure. As to statutes in a different form the matter is not so 
clear. The power of the legislature to make the assignee a legal t t | 
owner must, , of course, be concededs—but—generally the change 


effected by modern statutes has been held procedural onl d 
does not alter the cobstantal gira | 

19 King Bros. & Co. v. Central of Georgia Ry. Co., 135 Ga. 225, 69 S. E. 113 (1910) 4 vf | 
See also The Elmbank, 72 Fed. 610 (1896). 

20 In Fairbanks v. Sargent, 104 N. Y. 108, 9 N. E. fon (1887); 117 N. Y. 320, 22 
N. E. 1039 (1889), it was held after elaborate consideration, that a prior partial 
assignee prevailed over a subsequent assignee of the whole claim who took in good 
faith and without notice. The same result was reached in Gillette ». Murphy, 7 Okla. 
91, 54 Pac. 413 (1898). In Bridge v. Connecticut Mut. Life Ins. Co., 152 Mass. 343, 
25 N, E. 612 (1890), a prior partial assignee would apparently have been preferred over 
a subsequent total assignee had he not been: guilty of laches. 

. 4 Carozza v. Boxley, 203 Fed. 673 (1913); Glen v. Busey, 5 Mackey (D. C.) 233 
(1886); Leach v. Greene, 116 Mass. 534 (1875); Beckwith». Union Bank, 9 N. Y. 211 
(1853); Myers v.. Davis, 22 N. Y. 489 (1860); Fuller v. Steiglitz, 27 Oh. St. 355, 358, 
(1875); Bentley ». Standard Fire Ins. Co., 40 W.Va. 729, 23 S. E. 584 (1895); 
Watkins v. Angotti, 65 W. Va. 193, 63 S. E. 969 (1909). 
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Consequently, whether an assignee can maintain an action in his 
own name, depends upon the /ex fori, not the lex loci contractus. 
It is a matter not of right but of remedy.” Statements, therefore, 
which are occasionally found to the effect that complete legal 
ownership passes to the assignee of a legal chose in action,” must be 
regarded as exceptional and, if not clearly required by the terms of a 
particular statute in question, as opposed to the current of authority. 

I am, however, more interested in what the law on the point 
ought to be than what the actual weight of authority may be; and, 
therefore, the most serious question is whether the decisions in the 
three classes of cases, of which I have spoken, are rightly decided. 

As to the right of set-off, I think most persons will feel that it 
would be improper to allow one who had a claim subject to a set- 
off, to escape the set-off by selling his claim. The only way to pre- 
vent it is by subjecting the assignee to the set-off. Certainly I 
believe the general rule allowing the set-off to be used is a desirable 
one. In a system of law where the smaller of two mutual debts 
cancels the other pro tanto,™ it would not be necessary to deny the 
assignee legal ownership of the assigned claim in order logically to 
reach this result; but in the common law a cross-claim is not pay- 
ment or part payment of the original claim,” the right of set-off is 

2 Joseph Dixon Crucible Co. v. Paul, 167 Fed. 784 (1900); Richardson v. New 
York Central R. Co., 98 Mass. 85, 92 (1867); American Lithograph Co. v. Ziegler, 
216 Mass. 287, 103 N. E. gog (1914); Tully v. Herrin, 44 Miss. 626 (1870); Lodge v. 
Phelps, 1 Johns. Cas. (N. Y.) 139 (1799); Northwestern Mut. Life Ins. Co. ». Adams, 
155 Wis. 335, 144 N. W. 1108 (1914). 


% In Fitzroy v. Cave, [1905] 2 K. B. 364, 373, the Court said: “Henceforth i in all 
Courts a debt must be regarded as a piece of property capable of legal assignment 





in the same sense as a bale of goods.” It is unfortunate that the idea expressed in ~ 


Walker v. Bradford Old Bank, 12 Q. B. D. 511, 515 (1884), should not rather prevail, 
“section 25, sub-s. 6 of the Judicature Act, 1873, does not, in my view, give any new 
rights, but only affords a new mode of enforcing old rights.” See also Close v. Inde- 
pendent Gravel Co., 156 Mo. App. 411, 138 S. W. 81 (1911). 

* Tt was an axiom in the later Roman law that set-off took place ipso jure. The 
meaning of this was disputed; one school maintaining that without any act of the 
parties the set-off took place at the instant of the coexistence of the two debts; the 
other school holding that such cancellation took place only when asserted by one of the 
parties. DERNBURG, COMPENSATION, 2d ed., 283. The former view finds expression 
in the Frencu Crvit Cope, Art. 1290, and even under the latter view, the assertion of 
a party, not a decree of court, is all that is necessary for cancellation. See Swiss 
CopvE oF OBLIGATIONS, Art. 122-124. Under the German Code it is necessary that the 
claims shall have arisen out of the same legal relation. Biirc. GesetzBucn, § 273. 

% In Searles v. Sadgrave, 5 El. & Bl. 639 (1855), to an action for money had and 
received, the defendant pleaded a tender of a certain sum, and the plaintiff made replica- 
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rather in the nature of a cross-action. Certainly it seems impossible 
to say, that it is a legal limitation of the claim, and if it is only an 
equity, it would be cut off by the assignment if the assignee be- 
came the legal owner of the claim. 

Perhaps the chief reason (other than a blind revolt at the asser- 
tion that choses in action are not transferable when in fact they, 
are transferred every day) why the view is advocated that the as- 
signee of a chose in action acquires legal ownership is because thereby 
so-called latent equities against the claim would be cut off, and it 
is thought unfair to subject the assignee to equities which he i 
unable to discover. On the other hand, it is to be observed that 
intangible choses in action are not primarily intended for merchan- 
dising, as chattels are. The rule in regard to latent equities has no , , 
importance not only where negotiable paper is concerned, but 
where choses in action having tangible form like policies of insur- | 
ance, savings bank books, or non-negotiable notes are in question. | | 
The delivery of the document will cut off the equity. If, therefore, 
the parties desire to put an obligation in a merchantable form 
they can (if they wish) do so, and can do so without making the 
obligation negotiable. For such property, then, as an intangible 
chose in action, I see little reason to prefer the assignee to a previ4 
ously defrauded owner of the claim. Where the sale of property ig \ 
a necessary function of commercial activity, it is socially desirable 
to protect the new purchaser at the expense of a former innocent 
victim; but the desirability of this policy seems limited to that” 
class of property. 

It is, however, because of its effect on partial assignments that I 
am chiefly opposed to such a development of the law as shall give 
the assignee the legal ownership of the claim. The enormous weight 
of authority is to the effect that a partial assignee has but an 
equitable right. While this rule persists it is impossible to deny 
that a subsequent total assignee if his ownership is legal will pre- 
vail over a prior partial assignment. I have called such a rule mon 
strous, and so it seems to me because, in effect, it destroys the value/ 
of partial assignments almost completely. To say that an assignee 





tion that a larger entire sum was due from the defendant. To this the defendant re- 
joined that the plaintiff was indebted to the defendant in a sum equal to the whole of 
the larger sum except to the amount which had been tendered. On demurrer the re- 
joinder was held bad. 
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gets only what his assignor has at the time of the assignment, 
whether the qualification of the assignor’s right is legal or equitable, 
patent or latent, is one thing; but to say that an assignee shall, 
have only what his assignor shall choose to leave him in the future | 
by making or refraining from making other assignments is totall | 
destructive of the value of assignments if the assignee can do nerd 
to protect himself. This is the situation in the case in question, if 4 
total assignments give the assignee a legal title to the claim, for 
notice to the debtor will of course afford no protection against the ', 
kind of fraud here in question. Partial assignments I believe to be 
more numerous than total assignments of intangible choses in action,} 
and of equal, if not greater, commercial importance. 

- It may be said that the difficulty could be avoided by holding 
that the partial assignee also had a legal right. It might be suffi- 
cient answer to this to say that the question of legal ownership of 
the total assignee would then best be deferred until the courts shall 
recognize that the partial assignee as well as the total assignee has € 
a legal right; but there are objections to that solution even if it were 
possible. To hold that the partial assignee is the legal owner of a part 
of the claim as a separate entity is to subject the debtor to an in- 
definite multiplication of claims against him owned by individual 
creditors. The courts rightly do not seem prepared to take such a 
step. To hold that the partial assignee becomes a joint-owner with 
the assignor, as has been suggested in a recent Texas decision,” 
sounds plausible, but then as each one of joint owners of a contract 
right has the power of releasing or discharging the whole joint claim 
by receiving payment or otherwise, the partial assignee and the 
assignor have each a power very inconvenient for the other. This 
is not perhaps a necessary rule, but it happens to be the rule of the 
common law. 

On the whole, therefore, it seems to me that the system worked 
out by the courts during several centuries, coupled with a statutory 
change in procedure allowing the assignee to sue in his own name, 
produces the most desirable results and best fits i in place with other 
rules of our legal system. 

Samuel Williston. 
‘ Harvarp Law ScHoot. 





26 Hughes-Buie Co. v. Mendoza, 156 S. W.. 328.(1913), (ex. Civ. App.). 
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AN is a creature of impulses and tendencies. Whether the im- 
pulses produce the tendencies, or vice versa, whether they areun- 
related, whether an impulse is merely a rapid tendency, are questions 
to be discussed by psychologists and physiologists. The jurist is, 
however, profoundly concerned with these primordial qualities of 
human nature; and it is a cardinal weakness of the utilitarian or 
Benthamite school of reformers, that they assume the conduct of 
the average man to be guided mainly by reason, whereas it is, in 
fact, mainly guided by the primitive impulses and tendencies to 
which allusion has been made. Reason is doubtless the supreme 
quality. Unfortunately there is, as Napoleon remarked of the 
British infantry, ‘very little of it’ in the conduct of the average 
citizen. And, if this be so, even at the present day, still less did 
reason govern the conduct of humanity in its earlier stages of de- 
velopment, when the foundations of law were laid. 

Another element in the position is the fact that almost all primi- 
tive instincts are, in themselves, neither bad nor good, but neutral. 
Their virtue or vice depends entirely on the uses to which they 
are put.! Acquisitiveness, curiosity, imitativeness, concupiscence, 
credulity, are obvious examples of this truth; and even fear and 
jealousy, unlovely as they seem to the observer, have undoubtedly 
had, in the history of the race, both individual and social value. 

Neither can it be denied, that of all the instincts of mankind, the 
egoistic or self-regarding are the most ancient and deep-seated. 
Even if we do not go so far as to regard all altruistic or social tend- 
encies as derived originally from the egoistic,” we must unquestion- 
ably admit their relative inferiority in point of strength and age, 





1 Perhaps the best proof of this truth is to be found in the fact that most gestures 
of affection are fictitious gestures of hostility, e. g., the kiss is a sham bite, the friendly 
nudge in the ribs a sham dagger thrust. 

2 EF. g., from the maternal instinct, which is, probably, itself derived from the fact 
that the offspring once formed, physically, a part of the mother. 
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tor the simple reason that primitive instincts are based on physical 
feeling, and that, though our researches into the history of mankind 
go pretty far back, we have discovered no trace of an epoch when 
individuals were clustered together in physically connected groups 
capable of identical physical feelings. That a primitive group, 
suddenly attacked by a common calamity, e.g., a famine or an 
avalanche, might develop a feeling of sympathy from common 
misfortune, is not to be denied; though the evidence would seem 
to show that such an event was at least as likely to intensify the 
egoistic instincts. But even that would be long subsequent to the 
development of the latter. 

Now if there is one thing clearer than another about law, in the 
sense of the jurist, it is, that itisa social force. Not only does it 
rest, ultimately, on the approval of the more influential members 
of the community, but it is manifestly intended to secure objects 
which those members believe to be desirable in the common interest. 
At least this is so in every system of law which does not profess to 
rest simply and solely upon the manus militaris; and the latter 
kind of system is far rarer than is commonly supposed.* It is ob- 
vious, therefore, that the first purpose, at any rate of every indige- 
nous system of law, is to repress such developments of egoistic 
instincts as manifestly run counter to common interests, and to 
encourage those which foster and develop such interests. 

Manifestly, that egoistic instinct which is most dangerous to 
common interests, because clearly, if not checked, destructive of 
the community, is the unrestrained exercise of predatory desires. In 
so far as these are directed against the means of sustenance, they 
are bad enough; but when they extend to the persons of the mem- 
bers of the community, they are absolutely fatal, because they in- 
evitably provoke a revenge which, carried to its natural conclusion, 
means the extinction of the group. Doubtless the mere recognition 
of this fact marks a considerable stage in the development of 
intelligence; and we cannot be quite sure of the process which led 
primitive man to the conviction that the weakening of his com- 
munity was a bad thing. All we know is, that the conviction was 
very early formed — so early, indeed, that it seems to be present in - 





’ The difficulties involved in maintaining such a system, even by overwhelming 
military force, are well exemplified by the indignities suffered by the Prussian military 
administration in Belgium during the war. 
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some of the higher animals, such as orang-outangs and peccaries, 
who will deliberately avenge the death of a comrade. 

Note, however, that the primitive group had no executive machin- 
ery for putting down violence, even if we allow that it might be 
roused occasionally to common action by some specially atrocious 
deed which manifestly struck at the life of the community, e. g., 
betrayal to a hostile group or insult to the tribal gods. This is 
probably the origin of that popular process known as the ‘hue and 
cry’, which later developments have refined into the posse comi- 
tatus of the modern sheriff.‘ For the most part, however, the vio- 
lence merely directed against individuals is left to the homeopathic 
treatment of the blood feud — how established, we know not, but 
quite evidently based on a sound knowledge of human nature. 
Why the infliction of suffering should be an assuagement of suffer- 
ing undergone by the agent, is one of the mysteries of human nature. 
The fact that it is so, in unrefined human nature, can hardly be 
questioned by students of social history.® 

From the blood feud springs, by palpable filiation, the litigatory 
process, 2. é., the older type of civil action, in which the complainant 
tries to make good his claim against the defendant according to the 
rules of the game, the court (whether consisting of village elders 
or a royal official) merely standing by to see fair play. The prize 
of victory is older than the civilized lawsuit, and has persisted into 
that stage. It is the wergild or blood-fine, now rationalized (some- 
what imperfectly) into ‘damages’, and supposed to be based on the 
material loss suffered by the plaintiff; but the very confusion be- 
tween ‘damages’ and ‘damage’ will suggest that there are still 
traces of the old idea of consoling the plaintiff by the suffering of 
the defendant. Later, of course, comes the inquisition process, in 
which the King or State, now firmly established, conducts an in- 
vestigation on his or its own account, and, according to his or its 
views of the wrongdoer’s conduct, awards punishment for the good 
of the latter’s soul or as a warning to others. At first this type of 





4 A reference to this venerable institution is clearly contained in that very modern 
statute, the Sheriffs Act, 1887 (s. 8. The ‘cry of the country’). 

5 The references to the blood feud in early codes are numerous. One of the best 
known is that of the Twelve Tables (‘si membrum rupit, ni cum eo pacit, talio esto’). 

6 The intermediate stage is the ‘penal action,’ well known in classical Roman law, 
and still faintly surviving in England. ‘Vindictive damages’ are, perhaps, also a 
survival of the same ideal. 
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process is confined to acts which threaten the safety of the com- 
munity —7. e., it is an alternative of the rough communal action 
above described. But later on, as in the English ‘equity’ jurisdic- 
tion, it may be placed at the disposal of the private litigant. 

One of the most curious facts of English legal history is that, 
parallel with this application of the inquisition process to civil ac- 
tions, there was a profound reaction, due, of course, largely to the 
jury system, toward the litigatory type of process in the original 
domain of the inquisition —viz., criminal prosecutions. Of the 
gain to humanity of this reaction, there can be no question. Blood- 
thirsty as was the English criminal law in the eighteenth century, 
its administration was rose water compared with the unspeakable 
horrors of contemporary Continental systems. It can hardly be 
doubted that this modification of the inquisitionary character of 
criminal process also facilitated greatly the supersession of the old 
‘appeal of felony’ by the more civilized procedure of indictment; ’ 
and it would be interesting to compare in detail the corresponding 
movement, before alluded to,* in Continental criminal systems, 
which admitted the partie civile to a formal partnership with the 
State in the conduct of prosecutions. At first sight it looks as 
though the root idea in both policies were the same, v7z., the enlist- 
ing of the primitive desire of individual vengeance on the side of 
the common interest; but the difference in the methods is not 
without significance. 

And if we look a little deeper into the characteristics of English 
law, we shall probably realize that the very success of the executive 
government in England in repressing disorder and ‘self-help’ 
seems to have arrested the development of what may be called 
‘community action’ through law. For, whilst the long agony of the 
wars of religion on the Continent was at last ended only by that 
deification of the State which produced the absolutism of the eight- 
eenth century,’ the comparatively mild experiences of England in 





7 Of course there were other and more specific inducements — e. g., the provision 
of the statute of 1529, which enabled the prosecutor in robbery or larceny to recover 
his goods after conviction of the thief (SHort History or ENcuisH Law, pp. 156-57). 

8 30 Harv. L. REv. g. 

® Perhaps, as v. Bar appears to hint, the ‘reception’ of the Roman law may have 
had something to do with the change. But as v. Bar himself points out, the Roman 
conception was itself due to the bellicose history of the Roman City State (History 
oF CONTINENTAL CrimInat Law (Am. translation), pp. 17, 203). 
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the Wars of the Roses and the Civil War left the average English- 
man still unaware of that abstract ‘sovereign’ which the specula- 
tions of Bodin and Montesquieu, and the despair caused by social 
anarchy, were generating on the Continent. In spite of Hobbes and 
his Leviathan, the average Englishman remained cold to the notion 
of an abstract, all-powerful, passionless Commonwealth, and pre- 
ferred to speak and think of a King who was, no doubt, by far the 
most powerful person in the land, with a vast machinery of Parlia- 
ment and Courts of Justice acting in his name, whose help it was 
especially valuable to have on one’s side, but still, on the whole, a 
perfectly concrete and intelligible person, with human weaknesses 
and limitations. It may have been want of imagination, incapacity 
for idealism, any other ‘innate’ defect you like in the Englishman’s 
character; but it seems at least to have left him a singularly 
practical and self-reliant person, who, in that eighteenth century 
when the Continent was absorbed in dynastic and territorial wars, 
was quietly gathering to himself a world-wide empire, which the 
mismanagement of a handful of ‘State’ officials at Whitehall did 
its best, happily with only partial success, to destroy. 

And, of course, it is idle to suppose that a people with the record 
of the English in the eighteenth century was without idéals. The 
world had, on the whole, gone very well with the Englishman; and 
this fact, added, doubtless, to his insular position, had generated in 
him a bold spirit of self-confidence which not only led him to compare 
himself favourably with foreigners, but caused him to resent fiercely 
any interference with his freedom of action. He had a deep respect 
for law, but from & strictly individual standpoint, as a shield which 
would at once protect him against the encroachments of others 
upon his freedom, whether those others were government officials 
or private persons, and yet leave him at liberty to carry on his own 
pursuits, regardless, to a large extent, of the welfare of others, which 
is, of course, only another aspect of the same desire. Only when he 
had himself voluntarily undertaken liabilities, was he willing to 
recognize them; in that case his common sense taught him that, 
without mutuality, he could expect no similar recognition from 
others. Hence the completeness of the English Law of Contract; 
hence also the limitations of the English Law of Torts and Eng- 
lish Family law. Hence also the unique freedom of testation in 
English Law. 
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But there can be little doubt that another and very strong reason 
for the Englishman’s respect for his law is the fact that he regards 
it, and very rightly, as his own production. The writer trusts that 
he has given due consideration to the arguments of those who main- 
tain the authoritarian view of law, as a rule of conduct imposed 
from above rather:than worked out from below; and particularly 
he has not failed to study one of-the latest and ablest presentations 
of the authoritarian theory in the work of the late Royall Professor.' 
But still, he is prepared to maintain that, so far as English Civil 
Law is concerned, the facts are against the authoritarian view, with 
small and inconsiderable exceptions. Not to labour again the ex- 
planation as to the function of judicial precedents given in the pre- 
ceding article," the writer may be permitted to state that the chief 
example relied upon by Professor Gray ” in support of his conten- 
tion that the function of the judges is not (as in the orthodox view) 
declaratory, but creative, seems to him a little disingenuous. In 
form, no doubt, the court in Pells v. Brown merely decided that 
that peculiar kind of future limitation known as an executory in- 
terest could not be destroyed by a common recovery, when it was 
intended to work in defeasance of a fee simple. And equally, no 
doubt, it is unlikely that testators who were not lawyers had ever 
considered the question in that form. But there is evidence that, 
long before Pells v. Brown was decided, executory devises of the 
kind occurring in that case had been in familiar use; and though, 
immediately after the passing of the Statute of Uses * the Common 
Law Courts (which had not before had an opportunity of pronoun- 
cing upon them) had expressed an opinion adverse to their validity, 
that opinion had, somehow, been clearly overcome. The question 
in Pells v. Brown was then, substantially, whether by allowing the 
fiction of a common recovery to be extended to a purpose for which 
it was not introduced, a well-established practice should be, in 
effect, invalidated. Professor Gray appears also to have considered 





10 NATURE AND SourcES OF THE Law. By John Chipman Gray (Columbia Uni- 
versity Lectures), 1909. 

1 30 Harv. L. REv. 17-19. 
_ 2 Op. cit., pp. 223-26. 

#8 Prior of Smithfield’s Case, Dyer, 33 a (1536). 

4 In fact the introduction of the common recovery as a bar of an estate tail seems 
itself to show even the impotence of an Act of Parliament in the face of well-established 
custom. 
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with less attention than it deserves the important fact that the 
English Parliament, by virtue of its representative character, suc- 
-ceeded rapidly, even in the earliest days of its existence, in estab- 
lishing, in the name of the ‘good customs of the realm,’ a decided 
check on judicial activity, though that activity had been in familiar 
exercise for more than a century. 

But if the writer is unable to accept Professor Gray’s view of the 
origin of law, at any rate of English law, he is the more anxious to 
express his indebtedness to the late Royall Professor for the admir- 
able explanation of the nature of the State, which, whatever be the 
origin of law, always plays, in civilized communities, a profoundly 
important part in its administration. The expression ‘State ma- 
chinery’ is familiar enough; but few writers, at least few juristic 
writers, have, so clearly and briefly as the late Royall Professor,” 
brought out the essentially ‘inhuman’ character of that organiza- 
tion. Man has an ideal or mystical side to his nature, which causes 
him, like Israel of old, to worship the work of his own hands; and 
the tendency is not confined to physical productions — it would 
be far less dangerous if it were. Thus the notion of the ‘Sovereign 
State,’ like the irresistible powers of steam and electricity, may be- 
come a profound source of danger to the community which has al- 
lowed it to be seized by unscrupulous hands; and so the Austinian 
view of the State, as the source of all law, is not only contrary to 
obvious historical facts, but dangerous to the last degree. We know, 
of course, that the State is the source of a great deal of law, or, to 
speak more exactly, that a great deal of law is the product of those 
individuals who have, for the time being, got hold of the State 
machinery. But some of us are by no means convinced of the 
superiority of that law to the law made by the community itself, 
and count it a danger to the community whose theory of the State 
places no limits upon the creation of State law. 

It is, therefore, as the writer regards it, no unmixed evil that 
English law is so chary of invoking the conception of the State, and 
displays such a limited capacity for feigning, or, if the expression 
be preferred, recognizing, personality. Doubtless there are incon- 





1 Op. cit., Ch. III. The influence of traditional language on thought seems, how- 
ever, to be illustrated even in the argument of Professor Gray, who, after describ- 
ing the State as ‘merely a device,’ speaks, almost in the same breath, of ‘the men and 
women who compose it’ (p. 67). 
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veniences attending this poverty of imagination, as was made evi- 
dent in the difficulties raised in the prosecution which led to the 
passing of the Official Secrets Act, 1889, a statute that contains one. 
of the earliest instances in English law of the use of the word ‘State’ 
to signify the totality of the nation. Even here, as the Act con- 
tains no definition of the term,!’ we are not compelled to conclude 
that Parliament gave its sanction to the somewhat anthropomorphic 
tendencies of modern writers, who insist !* on seeing in the ‘State’ 
a juristic personality which is all the more dangerous that, in theory 
at least, the British Empire is a ‘unitary State,’ in which a mon- 
strous omnipotence, known as ‘sovereignty,’ not only resides, but 
resides under the control of a comparatively limited number of 
individuals. Such a theory, though it undoubtedly has its uses when 
the community is fighting for its life against an external attack, is 
full of danger in normal times, when it is apt to be exploited by un- 
scrupulous individuals. Better an avowedly catastrophic remedy, 
like the Roman Dictator. ° 

It is a less disputable and more purely juristic objection to English 
- law, that it does in some cases clumsily what it might do exactly, 
and that it scandalously neglects minor reforms which it might 
easily accomplish but for pure inertia. A striking example of the 
former defect is the procedure technically known as the ‘action of 
seduction.’ It is possible to argue, that the difficulty of deciding 
from which side the temptation proceeded in any given case is an 
insuperable objection to allowing the action at all; though, if the 
damages were strictly limited to the pecuniary loss suffered by the 
woman, that argument would appear to be difficult to maintain. 
But to allow, as English law does, the action to be brought, yet to 
make its success depend upon wholly irrelevant circumstances — 
worse still, to place the assumed victim of the wrong at the mercy 
of the nominal plaintiff so far as the fruits of victory are concerned — 
is surely an excess of clumsiness of which any English lawyer must 
feel ashamed. The anomalies of the action are duly set out in the 





16 S. 1 (1) (0) ‘in the interest of the State.’ Of course, the term is familiar in other 
senses, ¢. g., ‘His Majesty’s Principal Secretaries of State,’ and even (though less 
common) as a community occupying a definite area, e. g., ‘State of New South 
Wales.’ 

17 Neither does the amending Act of 1911. 

18 FE. g., in Professor Jethro Brown’s lucid excursus (THE AUSTINIAN THEORY OF 
Law, pp. 254-70). 
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Digest; '® but, to state them in compact form, it may be said that 
an employer whose female servant has been heartlessly betrayed 
has it in his own unfettered power to decide whether or not the 
seducer shall be compelled to pay damages, and, having decided in 
the affirmative, to pocket the damages without allowing the woman 
to receive a farthing; further, that, where the employer has himself 
been the seducer, the action will not lie at all, unless it can be proved 
(or at least inferred) that the employment was merely a blind; and, 
finally, that the death of the employer, after the seduction but before 
the pregnancy is declared, is equally fatal to the action. The blame 
for these grotesque absurdities does not, at least primarily, lie upon 
the shoulders of the judiciary, who have made the best of a clumsy 
machinery; but it is difficult to decide whether mere callousness, or 
hypocrisy, or pure ignorance, is most responsible for their continu- 
ance. A similar criticism applies, though to a less degree, to the un- 
certainty which still surrounds the very practical question, whether 
a civil action can be brought to recover damages for a tort which is 
also a felony, before the defendant has been tried for the felony.” 
This uncertainty was felt as a grievance two centuries and a half 
ago; and the ‘Barebones’ Parliament of 1653 framed a proposal to 
abolish it. But it has continued serenely ever since. 

It has been a charge often levied against English law that, while 
it resorts freely to the coarse argument of physical force, and the 
somewhat base argument of pecuniary mulct, it makes little or no 
attempt to employ the more genial sanction of reward. But this 
criticism appears to be ill founded. It is true that the more 
obvious and palpable forms of reward are somewhat sparingly used, 
and that, with the steady discouragement meted out in recent gen- 
erations to ‘penal actions,’ there might even appear to be a reaction 
against this method. But it can hardly be overlooked that one 
highly important branch of English law, v7z., the Law of Prop- 
erty, now operates very powerfully to stimulate industry by means 
of rewards. It may be, as was suggested above, that the original 
object of this branch of the law was to discourage violence; and the 
writer is certainly not prepared to maintain that the notion of prop- 
erty cannot establish itself without legal sanction. No one who has 





19 Bk. II, Pt. III, Sect. V, Tit. I. 


20 Dicest, § 741. A slight advance toward clearing up the doubt has been made by 
the recent decision in Smith v. Selwyn, [1914] 3 K. B. 98. 
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studied the ways of children or animals can fail to see that there is 
a deep psychological basis for proprietary ideas. But it is quite 
obvious that this psychological tendency has been powerfully stim- 
ulated, both by statutory enactment and by judicial decision, in 
English law, with the deliberate object of producing exertions 
which it is deemed desirable, on public grounds, to encourage. The 
whole theory of feudalism, which extended far beyond the obvious 
sphere of land tenure, was based upon the idea of making people do 
very difficult work by an ingenious system of ‘payment by results’; 
and the maxim: boni judicis est ampliare jurisdictionem, is merely 
an application of the system to public offices. Again, in spite of the 
clearly realized dangers of allowing choses in action to be treated 
as property, there has been a steady development, both by statute 
and decision, of the orbit of property in English law, of which the 
doctrines of ‘good will’ and ‘passing off’*! are conspicuous 
modern examples. It is more than probable that, of the millions of 
people who daily resort to the popular attractions of the ‘picture- 
shows,’ only a few score realize that, but for certain modern changes 
in copyright law, these fascinating exhibitions would be impossible, 
at any rate on the existing scale; but the fact is so. The attempt, 
not altogether successful, to extend the protection afforded by the 
Statutes of Labourers to the interference with contractual * or even 
merely business relationships,” is at least evidence of the willingness 
of English courts to widen the notion of property. 

The writer does not, of course, claim that the safeguards proffered 
by the Law of Property can be regarded as the sole, or even as the 
chief stimulus of the acquisitive instincts of mankind, still less that 
such a stimulus is, in any given system, always desirable or whole- 
some in its effects. The first impulse to industry undoubtedly was 
of a much more direct character, being, in all probability, simply fear 
of hunger. And even when primitive conditions have passed away, 
the glittering display of wealth afforded by any great centre of popu- 
lation — what Bagehot, in his inimitable way, called ‘the bait’ — 
is a stimulus which must make a wider appeal than any legal pro- 
tection of wealth, because its appeal is to the senses, whilst that of 
the Lawof Property is mainly to the reason. Another almost equally 





%t Dicest, Bk. III, Sect. XIII, Tit. VI, §§ 1675-80. 
® Dicest, Bk. II, Pt. II, Sect. V, Tit. IV, § 963. 
% Tbid., § 964; Sect. III, Tit. IV, § 894. 
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powerful stimulus is, of course, the principle of competition, the 
recognition of the almost universal desire se faire valoir, which is a 
regulated and modified form of primitive predatory instincts. Still, 
the regular and skilful manner in which these instincts have been 
buttressed and rendered effective by the development of the English 
Law of Property, must undoubtedly be regarded as a striking and 
successful application of the sanction of reward. 

There is one special branch of the Law of Property which, by 
reason of its effects and the more than doubtful justification usu- 
ally put forward for its maintenance, deserves a few words. There 
is to be observed in the works of modern defenders of the status quo 
a certain coyness in dealing with the laws which sanction inheritance 
and testamentary succession. Mr. Mallock, for example, in his 
well-known work, A Critical Examination of Socialism, glides very 
lightly over the subject,* though it is, as John Stuart Mill long 
ago pointed out, not one which any scientific individualist, as distinct 
from a mere political controversialist, need fear to handle. But the 
older apologists who sought a justification for the system found it 
in what is, undoubtedly, one philosophical justification of the Law 
of Property, v7z., the stimulus which it affords to industrial energy. 
The writer is more than doubtful whether this justification was ever 
in real accordance with the facts, even in the days when the family 
played a larger part in the organization of the community than it 
now does. He is inclined to think that the practical difficulty of 
preventing disputes which would inevitably arise upon a recur- 
rence of the dead man’s possessions to a common stock, played at 
least as large a part in thelaw of inheritance as the desire to provide 
for the family sacra, or even the desire to make provision for the 
family liabilities. And,at anyrate, in countries which have adopted 
unlimited liberty of testation, this argument cannot be said to carry 
very much weight; for though, doubtless, the threat to ‘cut off with 
a shilling’ a recalcitrant son, or the hint of ‘remembering in his 
will’ a dutiful servant, may be of value to a rich man in securing 
obedience or service, it may well be questioned whether power of 
that kind does not do more harm than good to the community. 

But, in fact, in the present individualistic state of society, there is 
little warrant for assuming that a desire to benefit offspring or other 





* London, Murray, 1908. See especially chs. X, XIII (220-26), XIV (244) — ‘his 
family after his death were to be turned into the street, beggars’ (Why ‘beggars’?). 
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legatees constitutes any appreciable stimulus to industry. The 
average industrious man is industrious, partly because he believes 
that his industry will bring him either material comfort or social 
consideration, partly because he has been taught to believe that in- 
dustry is virtuous — about the meaning of ‘virtue’ he does not 
stop to consider — and partly because, to his temperament, industry 
means that stimulation of the nervous system which is the secret of 
happiness, physical and mental. Of course, these motives vary in 
proportionate influence in different individuals; and it is not sug- 
gested that altruistic elements are not to be found in at least one of 
them. All that is maintained is, that the desire of benefiting his 
posterity is not a leading motive in the industry of the average 
industrious man. 

If this view appears to be cynical, it is possible to put it to the 
simplest of tests. There never has been a time in the history of Eng- 
lish law when a man could not give away in his lifetime what he 
could dispose of by his will. On the contrary, until comparatively 
modern times (and to some extent even now) there has been much 
property which a man could give away in his lifetime but could not 
dispose of by his will. In recent times there has even been added 
a powerful financial inducement, in the shape of Death Duties, to 
an owner of property to give it away in his lifetime. To some slight 
extent, no doubt, this additional inducement has had effect, though, 
be it observed, chiefly amongst those whose property has not been 
acquired by their own industry, and on whom, therefore, the stimu- 
lus of the Law of Property can have had little or no direct effect. 
But, for the most part, even the desire of escaping the hated Death 
Duties, though it has produced various attempts at evasion, has not 
induced the most efficacious step of all, v#z., the distribution of prop- 
erty in its owner’s lifetime; and we are left to choose between the 
alternatives of attributing this result to an unwillingness to de- 
fraud the Exchequer of its anticipated revenue, or to an unwill- 
ingness to accelerate the happiness of those for whose benefit the 
accumulation of wealth was, ex hypothesi, intended. 

It looks as though the philosophical jurist must find a new justi- 
fication for the Law of Succession. 

May the writer, in conclusion, venture, without incurring the 
reproach addressed to those who trespass beyond their proper prov- 
ince, to hint at what he conceives to be the true function of a legal 
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system, and to estimate, in untechnical language, the extent to 
which English law fulfils that function? 

We are taught that the most precious thing in the universe is that 
mysterious principle which we call ‘life,’ and that the preservation 
and multiplication of life is, or should be, the chief object of the 
guides (official or unofficial) of mankind. Even the melancholy 
theory of Malthus did not, seemingly, deny this truth; it merely 
despaired of the efforts of humanity to give effect to it on more than 
a limited scale. And, in any case, the achievements of industrial 
science have long since laid the bogy which Malthus raised. 

But if this doctrine be true of individuals, why should it not also 
be true of communities? Doubtless there are communities (to say 
nothing of States *) whose existence appears to be of somewhat 
doubtful augury for the welfare of mankind; but, if we believe that 
every individual, at least until he has given irrefragable proof to 
the contrary, is worthy of life, are we not much more bound to be- 
lieve this true of an entity which has been brought into existence by 
mutual needs and services? 

We are also told by physiologists that the essential condition of 
physical life is the accordance of the object with its environment. 
Is there any reason to doubt that the same condition applies to the 
life of a community, which is, of course, a spiritual life, for a commu- 
nity can have no physical existence apart from that of its members? 

Let us pursue the matter a little further, always remembering 
the dangers which attend the argument from analogy. 

In spite of the wave of pragmatism which is, with somewhat dis- 
astrous results, passing over the world, most persons whose opinions 
are of value admit, or assume, that, while the influence of mankind 
on its environment is rapidly growing, there yet remain certain 
unalterable conditions subject to which all human activity must 
work; and it cannot be for nothing that these conditions have re- 
ceived, in practically all the tongues of western civilization, the 
name of ‘laws.’ Doubtless, as Professor Gray forcibly urges in 
the work before referred to,% there are important differences be- 
tween these ‘laws’ and the laws with which a jurist is primarily 





2% Tt is essential to the writer’s argument that the distinction between the commu- 
nity and the artificial organization known as ‘the State’ should be borne in mind (see 
above, pp. 112-116). . 

26 NATURE AND SOURCES OF THE Law, p. 213. 
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concerned; but those differences do not alter the fact that jurists, 
like all other people, have to reckon with them, unless, perhaps, we 
take the narrow view that a jurist is concerned only with the form 
of laws and not with their contents. What is the use or the interest 
of an elaborate hortus siccus of mere legal formule, apart from the 
influence on human conduct which these represent? For, as Mon- 
tesquieu says, laws are ‘the necessary relations derived from the 
nature of things.’ 

Unfortunately, however, these unalterable conditions are not 
easy to discover, especially those affecting human intercourse. 
While it is not going too far to say, that the progress of ascertain- 
ing them as they affect inorganic and even organic, but non-human, 
phenomena, has been, especially of late years, astounding, it must 
be confessed that infinitely less success has attended the researches 
of the students of human nature, and especially of human nature as 
it manifests itself in common life. And it is not difficult to see why. 
For, with all the marvellous complexity which characterizes the 
world of inanimate nature, and the world of plant and brute life, 
man presents the further baffling complexities raised by the exist- 
ence of reason and will. We may say, if we like, that these qualities 
are also present, to some degree, in the brute creation; just as we 
may say that the communal, or at least the gregarious instinct or 
faculty, is also present there. But the fact remains that the dif- 
ference of degree, in these respects, between mankind and the brutes, 
is so great as to amount to a difference of kind. After all, if we go 
back to the primitive protoplasm, differences cease to exist, or, at 
any rate, to be distinguishable. 

In face of the problems raised by this infinite complexity, there 
is but one refuge from despair, viz., the belief in a fixed rule and 
order which, if we could but discover it, would solve them. This is 
the foundation of faith: there is no chance, only ignorance. All the 
wisest and greatest of mankind have believed this — theologians, 
moralists, lawyers, naturalists; but only the last, by reason of the 
comparative simplicity of their material, have gone far to demon- 
strate it. Something has, however, been done by those students 
who grapple with the infinitely more difficult problems of human con- 
duct; and in the religious, the moral, and the legal systems of the 
world we see the results. It is, of course, a commonplace of anthro- 
pology, that these three branches of human endeavour have spe- 
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cialized off from a common stock within comparatively recent times, 
even in western civilization; it is almost equally clear, that the 
separation of the physical and the moral sciences has taken place 
within a period which we may fairly call historical. And it is one of 
the peculiar marks of modernity in English law that, on the whole, 
it shows a remarkable tendency to restrict itself to its own special 
sphere, avoiding appeals to the emotions, which are the typical 
methods of religion, and to the reason, which are the subtle 
weapons of morality. 

Having, then, to deal with what is, perhaps, the most intractable 
of all media, the human will, the builders of English law have 
never forgotten that this medium is one of the most direct and, 
therefore, one of the most precious manifestations of life, neither to 
be stamped out as necessarily anarchical, nor to be stored up and 
used like one of the blind forces of inanimate nature. Only when it 
manifests itself in ways obviously fatal to the life of the community, 
does the community, acting on the primary law of self-defence, in- 
terfere to crush the individual will; only where the object to be 
gained, in itself essential to the welfare of the community, cannot 
be achieved by spontaneous effort, does the community harness the 
individual will to the chariot of State. English law takes life itself 
as the guide to life, and treats the individual as a man, not as a 
machine. It is this deep respect for individual liberty within widely 
drawn bounds that is the dominant note of English law; and it is 
justified by the vigour, the achievements, above all the internal 
harmony, of those communities which, the world over, have adopted 
its principles. It is difficult to imagine any more cogent proof that 
English law is in accord with the truth of things. 

Edward Jenks. 


LonpoN, ENGLAND. 
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SOME PHASES OF THE LAW OF MARRIAGE 


ia the vast field of Comparative Law there is no subject which so 
profoundly affects the welfare of society as that of marriage, nor 
has any other institution been so powerfully influenced by super- 
stition, religion, philosophy, and politics. 

Eastern legislators regarded matrimony as a means of securing 
salvation in the world to come; Casar and Augustus encouraged it 
to increase the power of the Roman Empire; crafty statesmen have 
ever sought by means of royal alliances to extend their borders or 
conserve their territory, while it is one of the glories of modern juris- 
prudence that in the regulation of marriage its chief aim has been to 
improve the physical and mental development of mankind. All 
these varied purposes are reflected in the laws, and it is interesting, 
and not without present utility, to trace their origin, growth, and 
effect, noting points of similarity and of difference, of progress and 
of decadence. 


I 


Age, intelligence, and consent, to the Western mind the three great 


essentials of marriage, are considered of small importance by vast 
millions in the East. To the Hindoo the taking of a wife at a very 
early age is an imperative duty, for all hope of happiness after death 
depends upon the birth of a son.’ “By a son,” says Menu, “a man 
discharges his debt to his own progenitors,” and “obtains victory 
over all people; by a son’s son he enjoys immortality; and after- 
wards, by the son of that grandson he reaches the solar abode.” ? 
In the anxiety to secure these great rewards betrothal had its origin,® 
By this means the parents anticipate the future of their children even 
in infancy. It is the binding tie,* and the second ceremony of ‘“con- 





1 Pour les Hindous c’était et c’est encore la plus importante affaire de la vie, la 
seule espérance de salut aprés la mort. 1 GIBELIN, Droit CiviL Des HinpDous, 22. 

2 2 CoLEBROOKE, Dicest or H1npoo Law, Book V, chap. 1, arts. X-XI. 

8 Jamais, chez aucun peuple, le mariage ne fut établi sur des bases faites pour 
inspirer plus de sollicitude et d’intérét. Evidemment c’est 14 que doit se trouver 
lorigine des fiangailles. 1 GIBELIN, 22. 

4 C’est le premier acte qui lie définitivement les contractants. 1 GIBELIN, 21. 
In China also, if the betrothal is regular, it is held to be a marriage, even though it 
be not consummated. ALABASTER, NOTES AND COMMENTARIES ON CHINESE CRIMINAL 
Law, 174. 
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ducting to the house,” which takes place at puberty, merely marks 
the advent of the period for the husband to claim his bride. 

This blight of child marriages affects the Chinese also, and arises 
from similar causes.’ They believe that the spirits of the departed 
wander restlessly about unless a son performs the burial rites and 
offers up the fixed periodical sacrifices at the tomb. This dire fate 
they seek to avoid by early unions.® 

Fear of torment after death urged the Persians to the same course. 
Their prophet-legislator, Zoroaster, proclaimed that it was a calam- 
ity to die unmarried because children were so many degrees in the 
progress to eternal joy, and the good works of those left behind 
assisted the parents in crossing the bridge Tchineval, over which all 
souls must pass to reach their heavenly home. This doctrine seems 
all-compelling, but he supplemented it by the offer of earthly re- 
wards to those who reared numerous families,’ thus establishing a 
precedent which has been followed by other nations in later days. 

The marriage of daughters was regarded by all ancestor wor- 
shippers as a matter of less vital importance than that of sons. The 
latter were charged to visit the tombs of their ancestors and care 
for them as temples of gods, while the daughters were only ex- 
pected to weep for them as mortals.* Some influence was necessary 
to compel the disposal of: girls at an early age, and all the Hindoo 
lawgivers denounced the father who did not cause his daughter to 
wed when she could become a mother. Menu declared such a man 
“reprehensible”; ° Yama that he was “‘as guilty as the person who 
procured abortion’; and Vrihaspati that he was “‘a criminal who 
ought to be punished.” !°/ Zoroaster went further, and asserted that 
if a girl who had attained the age of eighteen died a virgin, the 
torments of the infernal regions awaited her until the general 
resurrection." 

These early and almost universal marriages have been the chief 





5 L’idée qu’on se fait de la vie future de l’influence heureuse qu’elle peut recevoir 
du culte des descendants pour les ancétres, est une des raisons qui font désirer aux 
Chinois une nombreuse postérité. Tissot, LE MARIAGE, LA SEPARATION ET LE DIVORCE, 
39- 

6 Douctas, CHINA, chap. 3. 

7 PasTORET, ZOROASTRE, CONFUCIUS ET MAHOMET CoMPARES, 424. 

8 PLUTARQUE, QUESTIONS ROMAINES, § 14. 

9 2 CoLEBROOKE, Dicest oF H1npoo Law, Book IV, chap. 1, art. XIV. 

10  GIBELIN, 29, 30. 

1 PASTORET, 4109. 
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cause of the stagnation of the East." When the resources of Persia 
failed to keep pace with the excessive birth rate there came famine * 
and practical extinction, and the populations of both India and 
China have increased so rapidly that every energy must be devoted 
to the struggle for a bare existence. Gradually there has been a loss 
bg intellectual power and virility, for, as Bagehot points out, ‘‘there 
is only a certain guantum of power in each individual, and when it 
goes in one way it is spent and cannot go in another.””"* With excep- 
tional fertility came sluggishness of mind,” and not until gross 
superstition is rooted out and marriage becomes wisely regulated 
can the Hindoos and Chinese hope to renew their ancient greatness.® 
The Japanese were also under the influence of Eastern cults, but 
their strong desire for earthly power tempered their religious zeal 
and saved them from disaster. Devotion to ancestral worship never 
interfered with their passionate love of country. They encouraged 
early marriages more as a duty to the State than for religious rea- 
sons, adopting the ethical precept of Confucius that ‘‘a father lives 
without honor if his children neglect the obligation of marriage 
which nature and society alike impose upon them, and the son fails 
in his duties if he does not leave children to perpetuate his race.” 2” 
This was still the guiding principle in the seventeenth century when 
‘Iyeyas instructed the governing class to impress upon the people 
that at the age of sixteen all men and women ought to be married, 
“‘as matrimony is a great law of nature.” '* To an ambitious people, 
gifted with keen perception, it became evident that national strength 
and future expansion depended upon the procreation of a physically 
virile race. They realized that this was retarded by marriage in 
early youth, and the popular desire for the prevention of the union 
‘of children at length found expression in their code which raised 
the marriageable age to seventeen for males and fifteen for 





2 There are whole countries, too, such as India, in which a right solution of the 
marriage question seems to lie at the foundation of the happiness of the community. 

13 31 INTERNATIONAL CYCLOPEDIA 532. 

“4 BAGEHOT, PHysICcs AND PoLITICcs, chap. 5, part 11. 

16 SPENCER, SYNTHETIC PHILOSOPHY, PRINCIPLES OF BIOLOGy, § 366. 

16 Gibelin (vol. 1, p. 41) adduces strong reasons for his assertion that many laws 
which have been credited to the Romans had their origin in India, which has also 
given to architecture one of the seven wonders of the world. 

17 PASTORET, 410. 

18 The laws of Iyeyas, as translated in DICKSON, JAPAN, 254. 
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females.!® While wedlock is permitted at these ages it is not en- 
couraged, and the period at which it is considered advisable to 
marry is three or four years higher both in men and women than 
the limit set by the legislators. 

Of all the ancient civilizations, however, the Jews have always 
stood as a class apart in their efforts to promote the physical and 
mental development of their race. This has saved them from ex- 
tinction and enabled them to resist through all the centuries the 
battering of powerful, persistent, and relentless enemies. Although 
the Old Testament nowhere states the age at which Hebrews may 
marry, it contains every indication that it never took place in early 
life. Isaac and his son Esau were both forty before they took unto 
themselves wives, and Jacob served long and faithfully for Leah and 
Rebecca. These cases were no doubt extreme, and the Talmud 
approves the opinion of Judah, son of Tamai, that “at five years of 
age a child should study the Bible, at ten he should study the 
Mishna, at fifteen he should study the Gemara, and at eighteen he 

_ should get married.” *° 

Mahomet, who hated the Jews, cursing and cajoling them in turn, 
adopted many of the laws of Moses, particularly as to marriage and 
divorce;”! but the Koran, like the Old Testament, is silent as to the’ 
age at which marriage may be contracted. This has left each of the 
many Mohammedan sects free to set its own limit. The generally 
accepted age is fifteen, which Sale declares is supported by a tra- 
dition of the Prophet. Abu Hanifal, the founder of the Hanifites or 
followers of reason as opposed to tradition, thought eighteen the 
proper age.” In Turkey girls may marry at fourteen and boys upon 
the attainment of puberty, while among the Algerian Arabs a father 
has the right to give in marriage a child under the age of puberty 
and to compel union with whomsoever he chooses, provided the 
intended consort is not an “‘idiot, slave, infidel, leper, giant, negro, 
or eunuch.” * 

The highest standard of maturity to be found in early law was 





19 Crvit CopE OF JAPAN, art. 765. 

20 Tue TaLmup, “THE FATHERS,” chap. 5, par. 21. 

%1 SALE, TRANSLATION OF THE KoRAN, Preliminary Discourse, § VI. 

2 SALE, TRANSLATION OF THE KorAN, note on chap. 4. 

*% Discountenanced by their French rulers, and now seldom exercised. Special 
Report of U. S. Dept. of Commerce and Labor, 1909, on statutory regulations gov- 
eming marriage and divorce in certain foreign countries, part I, p. 359. 
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that fixed by the Incas, a race which worked out all its social prob- 
lems without external influence. With them females were not held 
to have attained a marriageable age until they were eighteen, and 
male$’ not until they were four and twenty.* 

The Greeks in the regulation of families, as in other matters, ' 
aimed at perfection, and their great desire was to establish a race 
such as their sculptors patterned in marble. Plutarch says that in 
the days of Lycurgus the brides were never of small and tender 
years, and when some foreign lady remarked to the wife of Leonidas 
that the women of Lacedemon were the only ones in the world who 
could rule men, she was met with the ready answer, “with good rea- 
son, for we are the only women who bring forth men.” Their 
philosophers, longing for-the ideal, preached a higher standard than 
it was possible for frail human nature to attain. Plato was of opinion 
that women should not marry until they were twenty, and men only 
when they were twenty-five, and he urged that anyone entering wed- 
lock below these ages should be considered to have done an unholy: 
and unrighteous thing.” Aristotle differed from him widely. He 
would allow women to marry at the age of eighteen, but their hus- 
bands should be men of at least seven and thirty, for the reason that 
“where men and women are accustomed to marry young, the people 
are small and weak; more of the young matrons die, and the bodily 
frames of their consorts are stunted in their growth.” 7” While these 
philosophic ideas were Utopian, they must have exercised a potent 
influence and helped in the formation of that noble race which, 
small in numbers but rich in quality, achieved results glorious and 
imperishable. 

With the advent of Roman dominion an era of legislation was 
inaugurated which proved her richest legacy to posterity. Her great 
jurisconsults were guided by the law of nature, which is defined in 
the Institutes as “that law which nature teaches to all animals. 
Hence comes that yoking together of male and female which we 
term matrimony.” ** It followed from this in the logical Roman 
mind that union must be permitted as soon as nature allowed. The 
leaders of the School of the Proculians were in favor of a particular 





* Prescott, CONQUEST OF PERU, Book I, chap. 3. 

2% PLutTarcu, LIFE oF LYCURGUS. 

2% PLatTo, REPUBLIC, Book V. 

27 ArIsTOTLE, Potitics, Book VII, chap. 16. % Dicest, I. 1. 1. 3. 
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age being determined upon as that of puberty; the Sabinians wished 
to let it be regulated by nature. Justinian decided in favor of the 
Proculians and fixed the ages at which physical maturity should be 
assumed at fourteen for males and twelve for females.”® Had this 
low standard been coupled with the superstitious incentive which 
hurried the peoples of the East into matrimony the result would 
have been a like increase of population. Superstitious the Romans 
were, in high degree, but their thoughts were centered far more on 
the joys of this world than of the next. They loved luxurious living, 
and the responsibility entailed in the care of large families would 
have interfered with personal pleasure. Another reason also served 
to retard too rapid a growth of population. They were constantly 
-engaged in strife. Civil discords and foreign wars weakened them, 
and in destroying others they were themselves destroyed. Montes- 
quieu points out that, incessantly in action, engaged in conquest and 
in the most violent attempts, they wore out like a weapon kept con- 
stantly in use.*® It actually became necessary, for reasons of state, 
to incite the people to marriage, and it is significant that the em- 
perors appealed, not to their hopes of heaven, but to their desire for 
official honors and earthly gain. Cesar offered rewards to those 
who had many children and Augustus imposed penalties upon the 
- unmarried. Assembling the knights to explain the purposes of his 
laws, Julia et Papia Poppaea, he thus addressed them: — 


“While sickness and war snatch so many citizens, what must become of 
the state if marriages are no longer contracted? The city does not con- 
sist of houses, of porticos, of public places, but of inhabitants. You do 
not see men like those mentioned in fable springing out of the earth to 
take care of your affairs. . . . My only view is the perpetuity of the 
republic. I have increased the penalties of those who have disobeyed; 
and with respect to rewards, they are such as I do not know whether 
virtue has ever received greater. For less will a thousand men expose 
life itself; and yet will not these engage you to take a wife and provide 
for children.” * 


Under succeeding emperors these penalties were gradually relaxed 
and the rewards decreased. The influence of Stoic philosophy, 
voluptuousness, almost unlimited right of divorce, and, in strange 





29 InsTITUTES, Lib. I, tit. XXII. 
30 SPIRIT OF THE Laws, Book XXIII, chap. 20 
3 Tbid., chap. 21, citing Dro., Lib. LVI. 
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contrast, the advocacy of continence by those who embraced Chris- 
tianity, all retarded natural increase. Thus from very dearth of 
men to resist the barbarian hordes, Rome fell. 

Her place was soon occupied by the Catholic Church, whose sway 
became wider and more powerful than that of the great Empire had 
ever been, and the regulation of matrimony was one of its particular 
cares. Following the Roman law as to the age of maturity, the 
Council of Trent decreed that males could marry at fourteen and 
females at the age of twelve. Through the canon law this became 
the law of England and of all countries over which the Church exer- 
cised ecclesiastical jurisdiction. The religious ceremonies with 
which the nuptial tie was surrounded insured the supervision and 
influence of the priests and presented an almost insuperable ob- 
stacle to the union of children who were unfit. Early marriages of 
the physically mature, however, were looked upon with favor. 
They increased the number of the faithful and overcame all tempta- 
tion to a riotous youth. Louis XIV, impelled by religious fervor, 
strove to encourage large families by his Edict of 1666, which 
granted pensions to those who had ten children, and much larger 
to those who had twelve, and the Canadian province of Quebec 
in recent years, for the same reason, has rewarded the parents 
of large families.” 


In England the idealists perceived the danger to physical devel- 
opment arising out of early unions, and Sir Thomas More in his 
“Utopia” permits matrimony to women at eighteen and to men 
not before two and twenty.” Gradually a natural repugnance to 
the alliance of children has found expression in legislation, and even 
in many Catholic countries the standard of the canon law has been 
raised. It is still conserved in Great Britain and all her colonies 





* Every father or mother of a family, born or naturalized and domiciled in this 
province, who has twelve children living, born in lawful wedlock, is entitled to one 
hundred acres of public lands, to be selected by him, subject to the conditions of con- 
cession and settlement required by the law respecting Crown Lands. STAT. oF 
QUEBEC, 1890, chap. 26. 

33 More, Utopia. Book II, [chap. 7]. 

% The statistics which follow, and the notes thereon, except where otherwise 
indicated, are from special reports on marriage and divorce obtained by the U. S. Dept. 
of Commerce and Labor, Bureau of the Census, issued in 1909; supplemented in the case 
of Argentine, Brazil, Chile, Mexico, Spain, Luxemburg, Portugal, Greece, and Holland 
by a British Parliamentary Return of 1894, part II, containing reports on the marriage 
Jaws in these countries and especially the ages at which marriages may be contracted. 
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(except those oriental and the Canadian province of Ontario) *; 
by seventeen states of the Union, influenced by English law; and 
by the Argentine Republic, Mexico, Spain, and Portugal. Greece, 
following the Byzantine code, has the same limit, while Chile 
merely exacts that the parties be of the age of puberty. All other 
nations and states have set a higher standard. In New Hampshire 
the proposed consorts must be fourteen and thirteen; in Austria 
and the province of Ontario, fourteen and fourteen; in Kansas and 
Missouri, fifteen and twelve; Brazil, Iowa, North Carolina, Texas, 
Utah, and the District of Columbia, sixteen and fourteen; Alabama, 
Arkansas, and Georgia, seventeen and fourteen; Servia,** seventeen 
and fifteen; France, Italy, Belgium, Luxemburg, Roumania, Cali- 
fornia, North Dakota, South Dakota, Minnesota, New Mexico, 
Oregon, Oklahoma, and Wisconsin, eighteen and fifteen; Holland, 
Hungary,?” Peru,?® Russia,® Switzerland, Arizona, Delaware, 
Indiana, Illinois, Michigan, Montana, Nebraska, Nevada, Ohio, 
West Virginia, and Wyoming, eighteen and sixteen; New York and 
Idaho, eighteen and eighteen; Denmark and Norway,” twenty and 
sixteen; Bulgaria,“ twenty and eighteen; Germany,” twenty-one 
and sixteen; Sweden and Finland, twenty-one and seventeen; and 
Washington, twenty-one and eighteen, in all cases the lower age 
being that for women. | 

It is interesting to note that while all authorities agree that 
maturity is hastened or retarded by climatic conditions, and is 





% Except when marriage at a younger age is necessary to prevent the illegitimacy 
of offspring. STAT. oF ONTARIO, 60 Vic., chap. 14,'§ 68. 

% By dispensation of a Bishop a man of fifteen or woman of thirteen may marry. 

37 Dispensation from this requirement can be obtained from the Minister of Justice. 
In Croatia and Slavonia the age is as in the Austrian code. Females may, however, 
be permitted to marry after reaching the age of twelve upon dispensation from the 
Bishop or Pope, but the parties to such a marriage must be separated until both have 
attained the age required by the state. 

38 R. DE GRASSERIE, CODE CIVILE PERUVIEN, 86. 

39 Natives of Trans-Caucasia may marry at the completion of fifteen for males 
and thirteen for females. 

40 These provisions are often interpreted as having reference to the age of puberty, 
and as this age varies with different persons, the law is not always followed literally, 
particularly as regards the marriageable age of women. 

“| The Mohammedans in Bulgaria, forming thirteen per cent of the population, are 
governed in matrimonial matters by the rules of their religion. 

“ Tn exceptional cases a man may be declared of age as early as the completion of 
his eighteenth year, and a dispensation may be granted to a woman who has not 
attained her sixteenth year. 
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earliest in the tropics, this fact has been ignored in some notable 
instances. In the Canadian province of Quebec, which stretches 
to the arctic regions and should therefore have the highest standard, 
girls of twelve and boys of fourteen are declared capable of matri- 
mony, while in the more southern province of Ontario girls are not 
eligible until they attain the age of fourteen. The same disregard 
of this physiological principle exists in some of the States, for in 
Vermont, which lies upon the northern boundary, girls may 
marry two years, and boys three years, earlier than those 
resident in Alabama, bordering on the Gulf of Mexico. In Sweden 
also the age limit is lower in the north than in the south, and 
Laplanders may marry earlier than any other persons within the 
realm.“ 

The changes in the age limit of France, however, have been based 
entirely upon climatic influence. Toullier says: 


“The law of the 20th September, 1792, had increased the old standard 
of twelve and fourteen by one year both for boys and girls, but the reform 
did not stop there. The Council of State was of opinion that the rule of 
the Roman and canon laws, originally established for Italy, was un- 
suited to our northern climate, and adopted the Prussian standard. 
Following the Prussian code (title of marriage No. 37) men could not 
marry before completing their eighteenth year, nor girls before fourteen. 
Even this was thought insufficient, and by article 144 of the code 
(Napoleon) it was increased by one year for girls, those of less than 
fifteen ® being declared incompetent to contract marriage.” “ 


Bonaparte held the opinion, which he vigorously but unsuccessfully 
pressed upon the Council of State, that owing to the difference of 
climate and customs an exception should be made in the case of 
French girls born in the Indies and that these should be permitted 
to marry at an earlier age.” 

In many of the countries which still cling to the canon law 
standard of twelve and fourteen years the safeguard of ecclesiastical 
ceremony is no longer obligatory, and civil marriages are permitted 
without any increase in the limit of age. Why should a feeling of 
conservatism keep upon the statute books a law sanctioning that 





* QueBEc Crvit Cope, art. 115; STAT. OF ONTARIO, 60 Vic., chap. 14, § 68. 
“ U.S. Report on Marriage and Divorce, 19009, part I, p. 387. 

4“ Since increased. 

“ 1 TouLuier, LE Droit Crivit FRANGAIS, 421. 
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which is opposed to the general conscience and to the results of 
scientific investigation? Dr. Reeve declares that the average age of 
puberty in the United States, as appears from Emmet’s tables, 
made up of 2330 cases, is 14.23 years. These he believes to be the 
only American statistics, but he notes their correspondence with 
those of the four largest cities of France, which give 14.26 as the 
average.*” This must also be approximately that of England. 

The absurdity of conferring capacity by law upon a class where 
there is average physical incapacity is apparent, and wherever 
the limit of the old Roman law still prevails we may hope for a 
change to one more in harmony with the spirit and needs of the 
age. 

We have dealt with those considered ‘‘o’er young to wed.” Is 
there a period at which legislators deem men and women too old for 
matrimony? ‘The Jewish patriarchs had certainly no limitation, 
but Montesquieu says that it was contrary to the Roman law, at 
one period, for a man of sixty to marry a woman of fifty. He 
continues: 


“As they had given great privileges to married men, the law would not 
suffer them to enter into useless marriages. For the same reason the 
Calvisian senatus consultum declared the marriage of a woman above 
fifty with a man less than sixty to be unequal, so that a woman of fifty 
years of age could not marry without incurring the penalty of these laws. 
Tiberius added to the rigor of the Papian law and prohibited men of 
sixty from marrying women under fifty, so that a man of sixty could 
not marry in any case whatsoever without incurring the penalty.” # 


But Claudius abrogated this law made under Tiberius, and in the 
later period Roman citizens were never considered too old to marry. 
The only restrictions in modern law are those of Servia, where men 
of over sixty and women of over fifty may only be married by special 
license of the supreme ecclesiastical authorities;*® and in Russia, 
where the marriage of persons over eighty years of age is forbidden. 





47 Dr. Reeve, in 4 PEPPER’s SYSTEM OF MEDICINE 185. This average is likely 
to increase with compulsory education, and Spencer points out the connection between 
high cerebral development and prolonged delay of sexual. maturity. PRINCIPLES OF 
Brotoey,. § 346. 

48 SprriIT OF THE LAws, Book XXIII, chap. 21... 

49 British Report on Foreign Marriages, 1894, part IT, p. 128. 

50 U. S. Report on Marriage and Divorce, 1909, part I, p. 383. 
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II 
CONSENT 


As in all other contracts, consent is a requisite of legal marriage 
in every country. In China, however, the approval of the bride and 
groom is never sought. They are merely the objects of a nuptial 
agreement entered into by “‘match-makers”’ or “go-betweens,”’ who 
represent the parents.*! The only consensus required is that of these 
outside agents, with the restriction that no arrangement must be 
concluded until the families interested have assured themselves as 
to.the physical fitness of the parties, astrologers have pronounced 
their horoscopes as favorable, and the relatives of the bride have 
signified their approval in writing. The consent of the father alone, 
or, if he be dead, that of the mother, is sufficient.®” It is considered 
a grave breach of etiquette for young men and maidens to associate 
with each other, and authorities declare that in the vast majority 
of cases the bridegroom never sees his bride until the nuptial night. 
‘Many girls prefer going into Buddhist or Taoist nunneries, or 
even committing suicide, to trusting their future to men of whom 
they can know nothing but from the interested reports of the “go- 
betweens.” * It is little wonder also that under such circumstances 
consent is occasionally obtained by fraud. Alabaster records the 
tragic case of Mrs. Wang where “an old reprobate,” knowing that 
the girl’s parents would refuse him, sent a good-looking young fellow 
to represent him in the preliminary stages, thereby obtaining signa- 
ture to the contract, and possession of his bride. He ill-treated her 
and she subsequently strangled him. The tribunal considered her 
as unmarried and she escaped the dire penalty attached to such an 
offense against a consort, the case being treated as simple unjusti- 
fiable homicide of a man by whom she had been injured.™ 

Amongst the Hindoos, while the law requires the formal consent 





5t This is also the custom in Formosa, where marriage is arranged by tke parents, 
through “‘go-betweens,” without regard to the feelings and preferences of the intended 
consorts. U.S. Report on Marriage and Divorce, 1909, part I, p. 378. 

52 ALABASTER, 172 ef seq. 

5 Doucias, Cuina, chap. 3. He cites Archdeacon Gray as authority for the 
statement that in 1873 eight young girls, residing near Canton, who had been affianced, 
drowned themselves in order to avoid marriage. : 

“ ALABASTER, 175. 
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of the future consort,® in practice this is unthought of. Those who 
do not oppose the choice of their father are presumed to give a tacit 
consent. If the father is dead, or incapable, the right of disposal de- 
volves upon the paternal grandfather, the brother, a kinsman on the 
father’s side, or the mother, in the order named.*® The betrothal or 
binding ceremony may take place in infancy, provided the parties 
are of an age to understand what they are doing, a period supposed 
to be attained at their seventh year.*” If one of the two intended 
consorts refuses to marry, no compelling force may be exercised.** 
Opposition on the part of the girl is hardly conceivable, for she re- 
mains the only person in the world doomed to a state of perpetual 
tutelage.*® ‘Their fathers protect them in childhood; their hus- 
bands protect them in youth; their sons protect them in old age; a 
woman is never fit for independence,” says Menu. 

The age of seven for betrothal was also the period adopted by the 
Romans, not with the object of securing celestial benefit from an 
early marriage, but in order to assure an heir to carry on the worldly 
succession. The Roman betrothal differed materially from that of 
the Hindoos. It was only a promise to marry at some future 
time (sponsalia sunt mentio et repromissio nuptiarum futurarum) *! 
Either party could renounce the engagement before the second cere- 
mony, which could take place only after the age of puberty.” 
Under early Roman law, when the paterfamilias held uncontrolled 
power over his family, even that of life and death, the consent of 
children was unnecessary.* A father, if not himself under power, 
could select a wife for his son, or give his daughter in marriage, and 
they must submit. Late in the imperial period this privilege of 
dictation enjoyed by the head of the family had declined into a 
conditional veto. The consent of the contracting parties became 





8 2 Dicrest or Hinpoo Law, Book IV, chap. 4, art. CLXIV. 

% Ibid., Book V, chap. 3, art. CXXXV. 

57 y GIBELIN, 20. 

58 Thid., 62. 

59 MAINE, ANCIENT Law, 14 ed., 153. 

60 2 Dicest or Hinpoo Law, Book IV, chap. r, art. V. 

6 Dicest, XXIII. 1. 1. 

® Betrothals were broken by announcing the wish in these words “condttione tua 
non utor,” and forfeiting the arrhae, i. ¢., things given as earnest or security that the 
promise should be kept, if any had been given. SANDARS, INSTITUTES OF JUSTINIAN, 
8 ed., 36. 

® Marne, ANCIENT Law, 14 ed., 138. 
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essential, but the paéerfamilias still remained a formidable obstacle. 
His assent was necessary no matter what the age of those under his 
power. The son who was under the grandfather’s control, must 
obtain his father’s consent also, but this did not apply to daughters, 
who required only the consent of the person exercising authority 
over them. 

This rigor of the patria potestas was later ameliorated in many 
ways. Emancipation gave freedom of choice to the son who was 
of age, and there were other avenues of escape. If the parties mar- 
ried without his consent, provided the paterfamilias knew of it and 
did not oppose, his approval was presumed ;® or if he was absent for 
three years, either voluntarily or as a captive of war, this conferred 
upon his children the right to contract a marriage of which he could 
not afterwards disapprove. Moreover if the father was unwilling 
that his daughter should take a husband, or delayed his consent, 
she could exercise her free will in the matter on attaining the 
age of twenty-five years, provided the man of her choice was 
free-born.™ 

By such modifications the power of the father over the persons 
of such of his children as were adolescent became so reduced that it 
was almost nominal in the latter days of the empire. It disappeared 
quickly and completely from the usages of advancing communi- 
ties,® and the tendency of almost all modern legislation has been to 
lower the period at which full capacity is held to be attained. A 
wonderful advance in general education, coupled with the marvelous 
industrial growth which offers both greatly increased wages for 
home making and opportunities for independent enterprises, have 
quickened maturity. There has come to youth perhaps too great a 
confidence in its power to manage its affairs at an earlier age, par- 
ticularly those matrimonial, and this resentment of restraint has 
impressed itself upon the laws, although some countries have shown 
stout resistance. The age of capacity to marry without consent 





* Tamen filiifamilias et consensum habeant parentum, quorum in potestate sunt. 
Cop., V. 4. 25. 

& SANDARS, INSTITUTES OF JUSTINIAN, 8 ed., 33. 

6 DicEst, XXIII. 2. 9. 10. 

67 y GIBELIN, 209. 

68 MAINE, ANCIENT Law, 14 ed., 135. 

6° The statistics following are from the official reports of the United States and Great 
Britain, previously cited. 
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of parents is fixed in Denmark at twenty-five; in Italy at the same 
age for males and four years less for females; in Austria and Hun- 
gary at twenty-four; in Spain at twenty-three; in Germany, Servia, 
Brazil, Mexico, Portugal, England, Ireland, Wales,” and all the 
British colonies (except the Orient and two Canadian provinces) ™ 
at twenty-one, and in Switzerland at twenty. In the Argentine 
Republic the limit is twenty-two, but if a man is eighteen or a 
woman fifteen consent cannot be withheld from mere caprice; there 
must be some special reason which the law will recognize. Bad con- 
duct or immorality, want of means to maintain a home, and inabil- 
ity of acquiring them are among the causes which give rise to a 
right of denial.” 

As was to be anticipated, it is in the United States that we find 
the greatest innovation. In the case of males the common law age 
of twenty-one has been generally adhered to, the States of North 
Carolina and Georgia, where restraint ceases at eighteen, and 
Tennessee, where it ends at sixteen, being exceptions. It is the 
ages at which females may exercise their own judgment that 
prove startling. Some States fix it at twenty-one; others — forming 
a med agra —at eighteen; Maryland and Tennessee at six- 
teen.“/The American girl stands in a class apart. Parental indul- 
gence and almost unlimited social freedom, approved by friendly 
legislation, have caused the sex to become mistresses of their fate 
at the earliest ages recognized by modern law. It is a daring experi- 
ment, and the risk seems great. The two Canadian provinces of 
Ontario and New Brunswick, both neighboring on the United 
States, have been affected by this legislation and reduced the age 
of unrestricted choice from twenty-one to eighteen years for 
both sexes.” 

Japan, on the contrary, has recoiled from the tendency of her 
great Pacific neighbor and adopted an extended period of control 
as best suited to her trend of development, believing that the foster- 
ing of veneration for parents, respect for their counsel, and sub- 





V 7 In Scotland consent of parents or guardians is in no case required. U.S. Report 
on Marriage and Divorce, 1909, part I, p. 371. 

71 Ontario and New Brunswick. 

7% British Report on Foreign Marriages, 1894, part II, p. 2. 

7% U.S. Report on Marriage and Divorce, 1909, part I, p. 188. 

% Tbid., 350, and Rev. Stat. oF ONTARIO, 1897, chap. 162, § 15, subsec. 1. 
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mission to their authority forms the only sound basis of loyal citi- 
zenship and devotion to the State. Their Civil Code ® requires that 


“for contracting a marriage a child must have the consent of his parents, 
being in the same house. This, however, does not apply if the man has 
completed his thirtieth year, or the woman her twenty-fifth year. If 
one of the parents is unknown, is dead, has quit the house, or is unable 
to express his intention, the consent of the other parent is sufficient. 
If both parents are unknown, are dead, have quit the house, or are 
unable to express their intention, a junior must obtain the consent of 
his guardian and of the family council.” 


France also lays great stress upon the judgment of parents. All 
persons who have attained majority but have not completed their 
thirtieth year must ask for the consent of their father and mother 
as an essential preliminary to matrimony. If either refuse, the 
interested party must serve a notice of the intended marriage upon 
the dissenting parent or parents, and thirty days after this notifica- 
tion the parties may marry despite all objection.” In Holland, 
also, all who have not attained the age of thirty must ask for the 
consent of parents. If this be refused or withheld, and the parties 
are of age, they may invoke the mediation of the judge of the can- 
ton where the parents are domiciled, who shall, within three weeks 
of the request, summon both parties before him and advise them in 
their best interests. If the father, or failing the father, the mother, 
does not attend, the celebration of the marriage may be proceeded 
with. If, after attending, the parents persist in their refusal, the 
marriage may be celebrated without their consent, after a delay of 
three months has expired.”” In Spain daughters who have attained 
their majority are forbidden to leave the paternal roof until they 
have attained their twenty-fifth year, except with the permission of 
their father or mother. Sons who have attained majority must ask 
the consent of their parents, and in case it is not granted they must 
not marry for three months. They may then apply for permission 
from the courts of law, which are not compelled to give reasons in 
case of refusal. If consent is not obtained, and a marriage is con- 
tracted without permission, it is binding, subject to the regulation 
that it will entail absolute separation of goods, that neither party 
can receive anything from the other by legacy or gift, and that each 





% Art. 772. 7% CopE NapoLéon, art. 151, as amended, 1896. 
™ Durtcs# Crvit Cope, arts. 98-104. 
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party will retain absolutely the administration of his or her own 
property, though with the obligation to contribute proportionately 
to the maintenance of the household.”* In Russia ” children re- 
quire the consent of their parents without regard to age, and in 
most parts of the empire there is no appeal in case this is withheld. 
Marriage without such consent is not invalid, but the guilty person 
is liable to a penalty of from four to eight months’ imprisonment, on 
petition of the parent, and to the loss of the right of inheritance in 
the property of the parent. 

Reasons of state give rise to various classes of cases where special 
consent is required before marriage. 

In Austria all illegitimate children under age must obtain the 
sanction of the authorities, while in all the great nations of Europe 
where conscription prevails the consent of superiors to the marriage 
of soldiers and officers is obligatory. Belgian officers on active 
service, or officers of the reserve, in receipt of pensions, up to and 
-of the rank of captain, must prove that they are in receipt of an 
income of six hundred florins exclusive of their army allowance 
before their request will be considered.*! Germany imposes a 
criminal penalty on all members of the peace establishment 
(Friedensstand) who marry without the requisite official permis- 
sion, and they are liable to confinement in a fortress for a period 
not exceeding three months. 

The consent to be obtained by members of royal families is most 
stringent of all. Their personal preferences and desires, during the 
whole period of their lives, are subordinate to the interests of the 
State, whose tacit or express approval is necessary before any mar- 
riage can be legally solemnized.* In this regard, at least, even the 
lowliest will not envy the mighty of the earth. 





78 British Report on Foreign Marriages, 1894, part II, p. 137. 

77 U.S. Report on Marriage and Divorce, 1909, part I, p. 382. 

80 British Report on Foreign Marriages, 1894, part II, p. 15. 

8 Tbid., 26. ' 

8 TmpERIAL MILITARY PENAL Conk, June 20, 1872, § 150. 

8 In Great Britain by the Royal Marriage Act (12 Geo. III, c. 11) no descendant 
of George II (other than the issue of princesses married, or who may marry into 
foreign families) may contract a valid marriage without the consent of the king or 
queen, given under the Great Seal, declared in council, and entered in the privy council 
books. But at the age of twenty-five they may marry without such consent, after 
twelve months’ notice to the privy council, if in the meantime the two houses of 
Parliament have not disapproved of such marriage. 
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Democracy is inclining to the other extreme. It is loosening 
shackles and seems disposed to grant entire freedom of personal 
choice at too early an age. Marriage in youth produces on a woman 
the same injurious effects as on an inferior creature — an arrest of 
growth and an enfeeblement of constitution both of parent and 
offspring,** and when it becomes generally recognized that early 
marriages are just as harmful to the individual and to the com- 
munity as child labor, we may hope for the establishment of higher 
standards of physical and mental maturity. It is the noble mission 
of medical science to strengthen and preserve the weak; that of the 
legislator to stay the evil at its source, and to say that, in so far as 
law can effect it, future generations shall be of sound mind and 
body, ‘imbued with all the qualities which make for national 
greatness. 

Albert Swindlehurst. 


MONTREAL, CANADA. 





%& SPENCER, PRINCIPLES OF BIOLoGy, § 365. 
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SURETYSHIP AT “LAW MERCHANT” 


OES the “law merchant” include any of the doctrines of 
suretyship, and can any incident of suretyship attach to a 
negotiable instrument? 

In its report to the Conference of Commissioners on Uniform 
State Laws at the Washington meeting in 1914, the Committee 
on Uniformity of Judicial Decisions in Cases Arising Under Uni- 
form Laws discusses at some length tie failure of courts to make 
uniform application of the provisions of the Uniform Negotiable 
Instruments Act.' It finds that this failure has been due princi- 
pally to lack of knowledge of the “law merchant,” quotes from a 
number of decisions giving judicial sanction to the purpose of the 
uniform statute, and summarizes: 


“With all due respect to the learning of the lawyers and the judges 
of our country candor calls upon us, in the performance of the duty of 
writing this report, to call attention to the evidence furnished by these 
decisions of cases under the Uniform Negotiable Instruments Law, that 
many of the counsel therein and many of the judges in their opinions 
are more imbued with the spirit of the common law than with the spirit 
of the ‘Law Merchant.’ The word ‘surety’ is not to be found even once 
in the uniform statute under consideration, yet counsel, in their briefs 
and arguments, as well as judges in their opinions, speak constantly of 
certain parties to the cases as being sureties. It is a common law term, 
unknown to the ‘Law Merchant.’ This carrying over into the field of 
the ‘Law Merchant’ the use of terms of the common law shows that the 
lawyers and judges have not learned to think in terms of the ‘Law 
Merchant’ when dealing with questions under the ‘Law Merchant,’ but 
think and therefore reason as if they were still dealing with questions 
under the common law. It is this obliteration or ignoring of the distinc- 
tion between two different systems that leads the judges in many of 
these cases, including some above cited, to speak of ‘the common law of 
negotiable instruments,’ meaning the ‘Law Merchant.’ We do not speak 
of the common law of equity, nor of the common law of admiralty. The 
‘Law Merchant,’ like equity, is not a part of the common law; it is a 





1 ; Am. Bar Ass’N. J. 24-49. 
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separate system of law. As Bigelow says in ‘The Law of Bills, Notes 
and Checques’ p. 5: 

“‘¢The mischief lies in the mistaken notion implied, that the “Law 
Merchant”’ is a sort of poor relation of the common law, subject to it 
wherever its own language is not plain. Such instances, in other words, 
overlook the fact that the ‘‘Law Merchant” is an independent parallel 
system of law, like equity or admiralty. The ‘‘Law Merchant” is not 
even a modification of the common law; it occupies a field over which 
the common law does not and never did extend.’ 

“, . These are but stray samples of the evidence furnished by an 
examination of early statutes and early cases on bills and notes in the 
states of our union, that show an ignorance of the principles of the ‘Law 
Merchant’ out of which some have not yet entirely emerged. To secure 
uniformity in decisions under the Uniform Negotiable Instruments Act 
there must be more intimate knowledge of the ‘Law Merchant.’ ”’? 


The foregoing views the conference, approving the report, 
made its own. This insistence upon a uniformity which shall con- 
fine itself strictly to the language of the Uniform Act, and which 
by its operation will eliminate suretyship from the “law merchant” 
as expressed in the uniform statute, obtains some additional em- 
phasis from the address of President Charles Thaddeus Terry of 
the conference at its 1915 meeting,’ and from a prize essay by Mr. 
Jacob Sicherman of the Buffalo Law School, reprinted by request 
of the conference in a recent issue of the American Bar Association 
Journal. Such insistence seems to proceed upon the triple hypothe- 
sis that suretyship was unknown to the “law merchant,” that the 
Uniform Act, codifying the “law merchant,” likewise excludes it, 
and that whether it be found in the “law merchant” or not, the 
Uniform Act excludes and abrogates it by failing to include it. To 
consider, with due respect to the conference and to the eminent 
text-writer its committee quotes, what soundness these views 
possess, is the object of this discussion. 

Upon these views the first and most obvious commentary is sug- 
gested by the reference to the “law merchant”’ as in all respects 
separate from and unmodified by the common law. That the cus- 
tom of merchants, within its limited field, was at one time independ- 





2 y Am. Bar Ass’N. J. 41-43. 

8 40 REPORTS OF THE AMERICAN Bar ASSOCIATION, 919-48. 

4 “Construction of Clause in Uniform State Laws Providing for Uniformity of 
Interpretation,” 2 Am. BAR Ass’N. J. 60-79. 
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ent of, or even to some extent codrdinate with the common law may 
or may not be true. It is distinct from the latter at least to this 
extent, that the custom of merchants, devised by the cosmopolitan 
traders of the Middle Ages, was in both inception and growth less 
local in scope than the common law, and has always been admin- 
istered, for the sake of that uniformity in commercial transactions 
at which the Uniform Act itself aims, generally and not locally. 
But to say that it ever did or now does constitute a separate system 
corresponding to admiralty or equity is to go farther than even 
Chancellor Kent ° and others who have viewed the “law merchant” 
as lying outside the common law have ever gone. Such statement, 
if made in earnest, rests upon a misconception of the principles of 
the “Jaw merchant” fully as profound as that of the courts to whose 
“ignorance” and lack of uniformity the conference cites us. On 
the contrary, the “‘law merchant,” long before the first suggestion 
of a Uniform Negotiable Instruments Act, had been incorporated 
into and become part of the great body of common-law rights and 
remedies. Even Blackstone so defines it: 


“The second branch of the unwritten laws of England are particular 
customs, or laws which affect only the inhabitants of particular districts. 

“To this head may most properly be referred a particular system of 
customs used only among one set of the king’s subjects, called the custom 
of merchants, or /ex mercatoria: which, however different from the 
general rules of the common law, is yet engrafted into it, and made a 
part of it; being allowed, for the benefit of trade, to be of the utmost 
validity in all commercial transactions; for it is a maxim of law, that 
‘cuilibet in sua arte credendum est.’ ”’ ® 


In another portion of his work there appears a discussion of 
negotiable instruments and of the ‘“‘rules of common law” in con- 
nection therewith’, an error on Blackstone’s part almost as de- 
plorable as that of the courts who have been criticised for discuss- 
ing the “common law of negotiable instruments.”’ No more than 
any other law of custom has the “law merchant” ever arisen to the 
dignity of procedure, process, or tribunal of its own; and, in the 
present state of the law at least, a court of law merchant would be 
an anomaly as great as a “common law of equity” or a “common 
law of admiralty.” ® In short, it is inaccurate to say that the cus- 





5 3 KENT, ComM. 2. 6 x Bu., Comm. 74-75. * ald, 467-70. . 
8 See the quotation from the conference report, ante. 
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tom of merchants, however controlling in commercial transactions, 
is a separate system of law, or that the common law does not ex- 
tend to it, exactly as it would be inaccurate to say of any other set 
of customs, ‘become law through long observation and usage, that 
it is separate from or unmodified by the legal system into which it 
has been incorporated and of which it has become a part. 

There is nothing, then, in the relation of the “law merchant”’ to 
the other parts of our legal system, to deny suretyship a place in it. 
A more fatal flaw in the objection to such suretyship, however, is 
the fact that the effect of the Uniform Negotiable Instruments Act 
has not been to remove suretyship from the law of negotiable in- 
struments, nor even to correct an erroneous judicial impression, 
based upon “ignorance of the principles of the law merchant,” that 
-suretyship ever had a place in such law. In this connection it is 
unnecessary to examine the decisions holding that certain parties 
to negotiable instruments are “‘sureties”’ ® or “‘in effect sureties,” !° 
or the cases equally numerous holding that certain parties may be 
proved sureties by evidence aliunde, even if the instrument itself 
does not indicate such relation." Nor is it necessary to trace any 
adoption or transference of the relation from one “legal system” 
into another. The courts’ use of the term in connection with com- 
mercial paper being admitted, the question is whether or not such 


use has any basis in logic. To examine contracts of suretyship and 
negotiable instruments and, testing them by their resemblances, 
determine as nearly as possible on first principles whether or not. 
any incidents of the one might in the natural course of things be 
expected to attach to the other, is the more rational method of 
approaching this question. 

To dothis, we need a major premise. What is a contract of surety- 





® For example: Deering v. Lord Winchelsea, 2 B. & P. 270 (1800); Good v. Martin, 
95 U. S. 90 (1877); Guild v. Butler, 127 Mass. 386 (1879); Flour City Nat. Bank ». 
McKay, 86 Hun 15, 33 N. Y. Supp. 365 (1895); Morehead v. Bank, 130 Ky. 414, 419, 
113 S. W. sor, 23 L. R.A. (N. S.) 141 (1908). 

10 Lock Haven State Bank v. Smith, 85 Hun 200, 32 N. Y. Supp. 999 (1895); 
Byers v. Coal Co., 106 Mass. 131 (1870); Gunnis v. Weigley, 114 Pa. St. 191, 6 Atl. 
465 (1886). 

1 Denton 2. Peters, L. R. 5 Q. B. 475 (1870); Good v. Martin, supra; Patch ». 
Washburn, 16 Gray (Mass.) 82 (1860); Pursifull v. Banking Co., 97 Ky. 154, 30 S. W. 
203 (1895); Oriental Financial Corporation v. Overend, L. R. 7 Ch. 142 (1876), aff’d 
L. R. 7 H. L. 348 (1874); Bailey v. Edwards, 4 B. & S. 761 (1864); Coulter v. Rich- 
mond, 59 N. Y. 478 (1875). 
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ship, and what are its primary characteristics? The answer ap- 
pears, roughly stated, in the Statute of Frauds: “. . . a promise 
to answer for the debt, default, or miscarriage of another,” though 
this definition is perhaps too general, as including also guaranty. 
Lord Selborne, after classifying by itself technical suretyship — 
i.e., the agreement to constitute for a particular purpose the 
designated relation of principal and surety — defines suretyship in 
the generalsense as the relation which arises where, without any such 
technical contract of suretyship, there is a primary and secondary 
liability of two persons for the same debt, the debt being, as be- 
tween the two, that of one only and not equally of both, so that the 
other, if he should be compelled to pay it, would be entitled to re- 
imbursement from the person by whom (as between the two) it 
ought to have been paid.” In other words, a surety is a party who | 
will have to pay or perform if the party who really ought to pay or 
perform fails to do so, yet whose obligation so to perform is as to 
the obligee immediate and primary, not dependent upon any ex- 
haustion of remedy against the principal debtor. 

Obligations similar to this one, it needs no searching examination 
to see, are imposed by certain contracts very frequently made with 
reference to commercial paper. Such is the obligation of the 
“anomalous” or “irregular” indorser — the signer not otherwise 
a party, who puts his name on the back of the instrument before 
delivery. Such also is that of the “accommodation” party, who 
signs as maker, acceptor, drawer, or indorser, not as a recipient of 
value, but merely to lend credit to and for the “accommodation” 
of the party to whom the consideration actually runs. Obviously 
the undertaking of both the anomalous and the accommodation 
party is to pay the instrument if the party actually responsible does 
not, this obligation being as to the holder absolute, in that the latter 
is not required first to exhaust his remedy against the party actu- 
ally responsible, yet as between the credit-lender and the actual 
recipient of value strictly the latter’s obligation. Even the ordinary 
indorser’s contract has in it something of this element, and like that 
of the accommodation or anomalous party suggests to the mind, by 

2 Duncan, Fox & Co. v. North & South Wales Bank, 6 App. Cas. 1, 11 (1880). 
De Colyar adopts this definition of suretyship (or “ guarantees”) generally. Law oF 
GUARANTEES AND OF PRINCIPAL. AND SURETY, 3 ed., 65-161; 12 ENcy. Brit., 11 


ed., 652. Mr. Chief Justice Cooley, in Smith v. Shelden, 35 Mich. 42, 47 (1876), uses 
almost identical language. = 
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its very nature, the notion of suretyship. As the Supreme Court of 
Georgia has remarked, there is an element of suretyship in every 
unqualified indorsement of a negotiable instrument.” In view, 
however, of the holding of Judge Collin, that the indorsement in due 
course is an independent contract, entered into not to secure the 
payee but to obtain a transfer of the instrument, and to which no 
“secondary” liability such as that of a surety can attach,” the ordi- 
nary indorser’s obligations need not concern us here. 

These resemblances, as study of decisions shows, are the real basis 
of judicial application to both the anomalous and the accommoda- 
tion party’s obligations at “law merchant” of the doctrines of 
suretyship. Thus Mr. Chief Justice Shaw says of the liability of 
the anomalous indorser: 


“He is not liable as indorser, for the note is not negotiated or title to 
it made through his indorsement, nor as guarantor, because there is no 
separate or distinct consideration; but he means to give security and 
validity to the note by his credit and promise to pay it if the promisor 
does not, and that upon the original consideration, and therefore he is a 
promisor and surety. . . . This is the legal import and effect of such a 
note, independent of any extrinsic evidence.” ® 


By a similar process of reasoning Mr. Chief Justice Gray, in the 


conspicuous case of Guild v. Butler,® views the liability of an accom- 
modation party as that of a surety; while in Duncan, Fox & Co. v. 
North & South Wales Bank," the capsheaf of a shock of decisions 
on the subject, Lord Selborne applies directly to accommodation 
. parties his definition of suretyship, and holds that the resemblance 
between the relationships justifies giving to accommodation par- 
ties the equities of sureties, in so far as those equities do not interfere 
with the necessities of commercial intercourse. 

This recognition of fundamental resemblance the courts have 
consistently followed up by imposing upon accommodation parties 
liabilities, and granting them rights, similar to those of sureties. 
For example, the accommodation party like the surety having 
agreed to pay the debt, like the surety he is absolutely and “prima- 





13 Tanner v. Gude, 100 Ga. 157, 27 S. E. 938 (1806). 

™ Blanchard »v. Blanchard, 201 N. Y. 134, 94 N. E. 630 (1911). 
6 Chaffee v. Jones, 19 Pick. (Mass.) 260, 263 (1837). 

16 127 Mass. 386 (1879). 

17 6 App. Cas. 1 (1880). 
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rily” liable to the payee or holder in due course, even though as 
between him and the party accommodated he may be only “second- 
arily”’ liable. Hence the holder is not required first to exhaust 
remedies against the accommodated party, but may proceed against 
all signers, whether for value or for accommodation, jointly. Since 
the latter signs not as a recipient of value but as a lender of credit, 
like the surety he is entitled to the benefit of the implied contract 
of indemnity between him and the party towhom his credit is loaned. 
Finally, since he is in no respect a beneficiary of the contract rep- 
resented by the instrument, like the surety he is favored in equity, 
and not only subrogated to any rights acquired by the holder against 
the beneficiary, but also released by any act of a holder with knowl- 
edge of his accommodation character, and especially of a payee where 
the question arises between the original parties to the instrument, 
releasing or impairing his remedy against the real maker. 

These rules of law require repetition, not because they are not so 
universally accepted as to be elementary, but to show the extent to 
which the resemblances between the contract of suretyship and that 
of the accommodation party hold good. It is in the matter of the 
equities incident to both contracts that the courts most consistently 
follow up these resemblances. The rule as to release of the surety is 
not part of the ‘“‘ common law of suretyship,” any more than that as 
to release of the credit-lender is part of the “common law of ne- 
gotiable instruments.” Both rules, like subrogation and other doc- 
trines governing tripartite relations like these, had their origin in 
equity, and were not originally part of the common law of either 
suretyship or negotiable paper. They rest upon the broad equitable 
principle, sufficiently axiomatic to require no justification here, that 
one in possession of full knowledge of all facts surrounding a trans- 
action, and of the means of protecting all parties to it, is bound to 
apply such means to the other parties’ protection as well as his own, 
and by virtue of such application acquires for the others the same 
rights as he does for himself. 

The relation between holder (especially original payee), maker, 
and accommodation party may therefore be said to have an analogue 
in that between obligee, principal, and surety. Certainly, on first 
principles again, the analogy goes far enough, and the situations of 
the parties are sufficiently similar, to warrant the conclusion that 
the equities which release or protect the accommodation party 
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ought to be the same as those which release or protect the surety. 
Courts have therefore avoided the necessity of creating a new ter- 
minology, by placing the limited class within the general class 
which it most strongly resembles, and referring to the accommoda- 
tion party as a surety. Indeed, this interchange of terms is prob- 
ably the only basis for the impression that they have attempted to 
create a blend of “legal systems,” or to ingraft upon the law of ne- 
gotiable instruments all the legal theories of suretyship. That 
impression, while perhaps natural, is erroneous. To yield to it would 
be to make the whole law of accommodation paper depend upon 
questions of terminology. 

Moreover, a closer scrutiny of judicial decisions will dissipate it. 
As we have noted, the enforcement, with respect to accommodation 
paper, of the equities of suretyship, is justified by the obvious re- 
semblances between the respective situations of the accommodation 
party and the surety. The effect of denying to the former these 
equities must then be to make him absolutely liable to a holder with 
full knowledge of his accommodation character, regardless of the 
relations between the holder and the party who received value, or 
of the situation with respect to the last-named party in which the 
negligent or wrongful act of the holder may have left him.. The 
repugnance to every equitable principle of such absolute and un- 
protected liability needs no exposition; and courts construing the 
“law merchant” have not hesitated to apply the equities suggested 
by the surety’s analogous situation, and protect the lender of credit 
accordingly. Nor, in view of the peculiarities of the latter’s con- 
tract, can such application be considered as ill-reasoned as the 
criticism of it would indicate. In fact, it must in all seriousness and 
with due respect to both critic and criticised be said that these 
judicial decisions, declaring the equities of concrete facts rather 
than conclusions from abstract premises, endure examination much 
better than do most of the strictures laid upon them. As the old- 
fashioned dominie said of Holy Writ, they “shed great light upon 
the things which commentators have written about them.” 

The foregoing conclusions do not overlook the fact that in a 
proper case at “law merchant” the anomalous or accommodation 
party may be held otherwise than as a surety, or that the peculiari- 
ties of commercial paper may disentitle such party to sonie of the 
privileges of suretyship. That the “law:‘merchant” so far recog- 
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nized the resemblances between the contract of a surety and that of 
an accommodation party as to adopt from equity for the latter’s 
benefit the same doctrines of which the former might take advan- 
tage — this, at least, we are justified in saying. The succeeding 
question is, What effect has the Uniform Negotiable Instruments 
Act, now the law of forty-seven American jurisdictions, upon this 
phase of the credit-lender’s liability? 

If we accept literally the suggestion that ‘the Uniform Act “ codi- 
fied the ‘Law Merchant,’”’ '* obviously under the act the accommo- 
dation party is as much entitled to the equities of suretyship as 
ever he was. The fact that courts construing the Act have, rightly 
or wrongly, withheld some of these equities suggests at the start 
that there must be some error in, or at least some judicial misun- 
derstanding of, that suggestion. 

Section 29 of the Uniform Act defines an accommodation party 
and his liability as follows: 


“An accommodation party is one who has signed the instrument as 
maker, drawer, acceptor or indorser, without receiving value therefor, 
and for the purpose of lending his name to some other person. Such a 
person is liable on the instrument to a holder for value, notwithstanding 
such holder at the time of taking the instrument knew him to be only an 
accommodation party.” 


As to irregular indorsements, the Act provides (Section 64): _ 


“Where a person, not otherwise a party to an instrument, places 
thereon his signature in blank before delivery he is liable as indorser, 
in accordance with the following rules: 

“(1) If the instrument is payable to the order of a third person, he is 
liable to the payee and to all subsequent parties. 

“‘(2) If the instrument is payable to the order of the maker or drawer, 
or is payable to bearer, he is liable to all parties subsequent to the maker 
or drawer. 

“‘(3) If hesigns for the accommodation of the payee, he is liable to all 
parties subsequent to the payee.’’”° 

Section 192 defines “primary” and “secondary” liability as 
follows: 





18 See the quotations embodied in the conference report, 1 AM. BAR Ass’N. J. 
26-36. 

19 AMERICAN UNIFORM COMMERCIAL Acts, p. 145. (The official edition, prepared 
and recommended by the Conference of Commissioners on Uniform State Laws.) 

20 Td., 152-53. 
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“The person ‘primarily’ liable on an instrument is the person who by 
the terms of the instrument is absolutely required to pay the same. All 
other parties are ‘secondarily’ liable.”’”! 


And following are the provisions (sections 119 and 120 of the Act) 
for discharge of negotiable instruments: 


“A negotiable instrument is discharged: 

“‘(1) By payment in due course by or in behalf of the principal debtor; 

“*(2) By payment in due course by the party accommodated, where the 
instrument is made or accepted for accommodation; 

“(3) By the intentional cancellation thereof by the holder; 

(4) By any other act which will discharge a simple contract for the 
payment of money; 

“*(5) When the principal debtor becomes the holder of the instrument 
at or after maturity in his own right. 

“A person secondarily liable on the instrument is discharged: 

“‘(1) By any act which discharges the instrument; 

(2) By the intentional cancellation of his signature by the holder; 

“(3) By the discharge of a prior party; 

“*(4) By a valid tender of payment made by a prior party; 

*“*(s) By a release of the principal debtor, unless the holder’s right of 
recourse against the party secondarily liable is expressly reserved; 

(6) By any agreement binding upon the holder to extend the time of 
payment, or to postpone the holder’s right to enforce the instrument, 
unless made with the assent of the party secondarily liable, or unless the 
right of recourse against such party is expressly reserved.” ” 


The first effect of these provisions, without going into the reasons 
for it, has been to make the accommodation maker or acceptor liable 
to pay at maturity without notice of dishonor and protest, or any 
other formality necessary to charge an indorser in due course; * 
and the accommodation indorser liable in all cases as an indorser 
‘at ‘law merchant,’” entitled to the benefit of all these same for- 
malities.“ In other words, one has become “primarily” and the 
other ‘‘secondarily”’ liable, in the Uniform Act sense of those terms. 

Using this holding as one premise, and the fact that extension of 





%1 AMERICAN UNIFORM COMMERCIAL ACTs, p. 183. 

2 Jd., 165. 

% Hunter v. Harris, 63 Ore. 505, 127 Pac. 786 (1912); Lumbermen’s Nat. Bank ». 
Campbell, 61 Ore. 123, 121 Pac. 427 (1912); Cellers v. Meachem, 49 Ore. 186, 89 Pac. 
426 (10907). 

* Deahy v. Choquet, 28 R. J. 338, 67 Atl. 421 (1907). 
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time of payment is included in Section 120 of the Act and omitted 
from Section 119 as the other, many courts have held that an ac- 
commodation maker is not released under the Uniform Act, as he 
was at “law merchant,” by an extension of time by the holder to 
the real maker.” Probably the most conspicuous of these cases is 
Union Trust Co. v. McGinty,” one of the mainstays of the confer- 
ence’s argument aforesaid,” and cited by Mr. Sicherman as the 
“best expression” of the purpose and effect of the Uniform Act.” 
Mr. Chief Justice Rugg’s remark in that case as to the Uniform 
Act’s failure to mention suretyship ** is likewise the most conspic- 
uous of the similar judicial utterances which have formed the basis 
of the conference’s conclusion that the Act has removed suretyship 
from the law of negotiable instruments, whether the “law mer- 
chant” recognized suretyship or not. 

If the Chief Justice’s statement were more than dictum, unneces- 
sary to the judgment the court reached, perhaps we might concede 
that he hints at such conclusion. As the facts stand, however, his 
language has received an interpretation altogether too broad. 
To say that the effect of the Uniform Act is on the one hand to make 
every party to a negotiable instrument liable in accordance with its 
terms, regardless of the equities existing between the parties, and 





% Cowan v. Ramsey, 15 Ariz. 533, 536, 140 Pac. sor (1914); Vanderford ». Bank, 
105 Md. 164, 66 Atl. 47, 10 L. R. A. (N. S.) 129 (1907); Cellers ». Meachem, 49 Ore. 
186, 89 Pac. 426; Wolstenholme v. Smith, 34 Utah 300, 97 Pac. 329 (1908); Bradley 
Engineering, etc. Co. ». Heyburn, 56 Wash. 628, 106 Pac. 170 (1910); National 
Citizens’ Bank v. Toplitz, 81 N. Y. App. Div. 593, 81 N. Y. Supp. 422; Richards ». 
Market Exchange Bank Co., 81 Ohio St. 348, 90 N. E. rooo, 26 L. R. A. (N. S.) 99 
(1910); Fritts v. Kirchdorfer, 136 Ky. 643, 650, 124 S. W. 882 (1910); Lane ». Hyder, 
163 Mo. App. 688, 147 S. W. 514 (1912); Night & Day Bank ». Rosenbaum, 191 Mo. 
App. 559, 177 S. W. 693 (1915). Cf. Fullerton Lumber Co. ». Snouffer, 139 Ia. 176, 
117 N. W. 50 (1908); Goldberg & Louis v. Stone, 10 Ala. App. 485, 65 So. 454 (1914). 

% 212 Mass. 205, 98 N. E. 679 (1912). 

37 ; Am. Bar Ass’N. J. 33. 

28 2 Am. Bar Ass’N. J. 72. ; 

29 “ Approaching the act from this point of view, it is apparent that no relation of 
principal and surety is established or contemplated by any of its sections. It determines 
the liability of the various parties to the negotiable instrument on the basis of that 
whichis written onthe paper. The obligation ofall makers, whether for accommodation 
or otherwise, is to pay to the holder for value according to the terms of the bill or note. 
Their obligation is primary and absolute.” 212 Mass. 207, 98 N. E. 680. The fore- 
going, with other portions of the opinion, is quoted with approval in Cowan v. Ramsey, 
15 Ariz. 533, 536, 140 Pac. sor. See also the dissenting opinion of Sturgis, J., in Long 
v. Shafer, 185 Mo. App. 641, 650, 171 S. W. 690, 694 (1914). 
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on the other to exclude evidence as to what those equities are, is to 
ignore the essential characteristics not only of suretyship, but also 
of the credit-lender’s contract. It is to confuse the two meanings 
of those abused terms “primary” and “secondary.” In one, the 
strict “law merchant” sense, primary liability is that of a party 
not entitled to the formalities necessary to charge an indorser; 
secondary liability is that of a party so entitled. This special mean- 
ing of the terms is of course due to the peculiarities of mercantile 
custom, a party secondarily liable being in a sense entitled, before 
he can be held, to have ordinary commercial methods of collec- 
tion exhausted against parties primarily liable.*° In another, the 
equitable sense, primary liability is that of the beneficiary of the 
contract — in a negotiable instrument contract the party who has 
received value; secondary liability that of the party who, as be- 
tween himself and the party primarily liable, is entitled to reim- 
bursement if he be compelled to pay. In other words, primary and 
secondary liability in the “law merchant” sense depend upon and 
are part of the contract expressed in the instrument itself; in the 
equitable sense they arise collaterally out of the accommodated 
party’s implied liability to reimburse his credit lender. So far as 
the instrument itself is concerned the holder need not regard this 
collateral matter; it is his knowledge of it, and his disregard of or 
interference with it notwithstanding knowledge, which bring the 
accommodation party’s equities, like the surety’s, into play. 

This being true, it is fallacious to base upon the Uniform Act’s 
definition of the liabilities arising eut of the signatures to the instru- 
ment itself, or upon the Act’s mere failure to mention suretyship, 
_ a statement that no incident of suretyship can attach to a nego- 
tiable instrument. This distinction between the rights defined by 
the terms of the instrument and the equities which may neverthe- 
less attach is discussed with especial clarity in one or two of the 
decisions establishing the “law: merchant” as to this proposition. 
We have already referred to Duncan v. Bank." An earlier and not 
less conspicuous case is equally explicit: 





30 “The terms ‘primary’ and ‘secondary,’ when they apply to the parties to an 
obligation, ‘refer to the remedy provided by law for enforcing the obligation, rather 
than to the character and limits of the obligation itself.’ Kilton v. Prov. Tool Co., 
22 R. I. 605, 48 Atl. 1039.” Ellsworth, J., in Northern State Bank v. Bellamy, 19 
N. D. 509, 514, 125 N. W. 888 (1910). 

31 6 App. Cas. 1 (1880). 
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“In the case of Hollier v. Eyre Lord Cottenham, in delivering his 
opinion in the House of Lords, laid down the rule of law relied upon by 
counsel for the plaintiff in the argument before us, that ‘the question 
whether the plaintiff as between himself and the grantees was a principal 
in the grant of the annuity, or only a surety for the payment of it by 
another, must be ascertained by the terms of the instruments themselves: 
no extraneous evidence,’ said he, ‘is admissible for that purpose.’ In 
this doctrine we entirely concur; and we think that, if the discharge of 
the surety could only be effected by establishing that there was a different 
contract as between the creditor and the alleged surety from that ap- 
parent on the written contract, as for instance that the latter would be 
liable, not primarily but collaterally only, on the default of the principal 
debtor, we should be satisfied that the defence was not made out. It 
remains, however, to consider whether, assuming the contract, as between 
the creditor and the parties contracting with him, to be, as apparent on 
the face of the written document, a primary and not a collateral liability, 
an equity does not arise from the relationship of the principal and surety 
inter se known to the creditor. . . . From those passages it seems to 
us that the rule, as laid down by Lord Cottenham in the House of Lords, 
may be inferred to be that equities such as that which we are discussing 
may arise, dehors the written agreement, from the relation of the principal 
and surety inter se if known tothe creditor, and that such knowledge may 
be proved either from what appears on the face of the written instrument 
or from evidence aliunde.”* 


Mr. Chief Justice Shaw puts the same proposition as follows: 


' “The presumption, that two or more promisors of a note are equally 
responsible for its ultimate payment, so that if one pays the whole he 
shall have contribution, may be rebutted by showing that one signed for 
the accommodation and as surety for the other. . . . So, where one of two 
promisors annexes the word ‘principal’ to his signature, and the other 
‘surety,’ these descriptions do not affect the terms or legal effect of the 
contract, they are equally bound to the promisee or indorsee as if such 
words of description had not been annexed. They indicate the relation 
in which the parties stand to each other, and notice of such relation to the 
holder. But the fact of such relation, and notice of it to the holder, may, 
we think, be proved by extrinsic evidence. It is not to affect the terms 
of the contract, but to prove a collateral fact and rebut a presumption. 
It goes to show, that the defendant was in fact a surety; and the rights 
of contribution result accordingly.” * 
% 9 Cl. & Fin. 1, 45 (1840). 


% Coleridge, J., in Pooley v. Harradine, 7 El. & Bl. 431, 434 (1857). 
* Harris v. Brooks, 21 Pick. (Mass.) 195, 196 (1838). 
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So also Mr. Chief Justice Gray: 


“The fact that one debtor is a surety for the other is no part of the 
contract with the creditor, but is a collateral fact showing the relation 
between the debtors, and, if it does not appear on the face of the instru- 
ment, this fact and notice of it to the creditor may be proved by extrinsic 
evidence. .. . As the right of the surety does not depend upon the con- 
tract, but upon the equities arising out of the circumstances of the case, 
the creditor is affected by knowledge of the true relation of the debtors, 
acquired at any time before he does the act which alters the position of 
the surety; and one who makes a promissory note for the accommo- 
dation of another is a surety, within the rule. . . . In this Common- 
wealth, the surety may avail himself of this equity in defence of an 
action at law against him.”* 


In other words, the discharge of the accommodation party by 
reason of the holder’s disregard of the equities of the credit-lender’s 
suretyship has nothing to do with “secondary” liability in the “law 
merchant” sense. Viewing the matter from this angle, it is evi- 
dent that, even if the purpose of the Uniform Act is to secure uni- 
formity in commercial transactions by making the instrument 
itself express the obligation of each party to it, that purpose has 
no effect upon the collateral contract of suretyship, or upon the 
equities arising from the holder’s knowledge and disregard of such 
contract. As far as concerns the discharge of the accommodation 
maker by extension of time, the Act itself, including such extension 
among the causes for discharge of a party “secondarily” liable, 
and omitting it from the corresponding list for the instrument 
itself, may perhaps reasonably be held by its terms to furnish war- 
rant for the abrogation of that defense ** — though even that lan- 
guage of the Act may be a result of the aforementioned confusion 
between the two senses in which the terms “primary” and “second- 





% Guild v. Butler, 127 Mass. 386, 389 (1879). 

% But see BRANNAN, NEG. Inst. Law, 2 ed., 117, contending that the Act should 
not be construed as abrogating even this defense. ‘The discharge of a party who, 
though primarily liable, is known to the holder to be a surety, by giving time to the 
principal debtor, seems to be covered by section 119-4. But if this is not so, then, 
since the discharge of a surety-maker or surety-acceptor by an extension of time 
granted to the principal by a holder with knowledge of the relation, is neither a dis- 
charge of the instrument nor a discharge of a party secondarily liable, this must be 
regarded as an omitted case, and therefore to be governed by the law merchant under 
section 196.” 
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ary” are used. But upon this revelation of implied legislative 
intention, and not upon the Act’s failure to mention suretyship, 
the courts ought to base the accommodation maker’s increased lia- 
bility. It is enough to deprive him of the equity of which the 
Act itself may be construed as suggesting that legislatures in 
enacting it intend to deprive him.*” The other equities of his 
peculiarly disadvantageous commercial and legal situation ought 
to remain in the “law merchant,” codified or uncodified. The 
same is true of proof aliunde that such equities exist.2* Farther 
than this the rule expressio unius est exclusio alterius *° ought not 
to go. 

In the application of this rule to the Uniform Act, moreover, we 
encounter another misconception, as far-reaching as that regarding 
“primary” and “secondary” liability. We have noted that the 
limitation of the defense of extension of time to parties “‘seconda- 
rily” liable may find some warrant in its inclusion in Section 120 
alone, indicating that the drafters of the Act had it in mind and 
would have included it elsewhere had they intended it to apply to 
any other party’s liability. But is there anything to indicate that 





37 See Fullerton Lumber Co. v. Snouffer, 139 Ia. 176, 117 N. W. 50 (1908), where 
the court evaded what it considered the harshness of the majority rule by a strict 
construction of the Act, limiting “holder” as used in the Act to holders for value, and 
discharging an accommodation maker because of time given the real maker by an origi- 
nal payee. Following this decision, as authority, one branch of the intermediate court 
of Missouri, in Long v. Shafer, 185 Mo. App. 641, 650, 171 S. W. 690 (1914), held the 
accommodation maker discharged by release of security by an original payee. On 
account of conflict with a prior decision of another branch of the court (Lane v. Hyder, 
163 Mo. App. 688, 147 S. W. 514 (1912)), the case was certified to the Supreme Court 
of the state, where it is still pending. In a dissenting opinion Sturgis, J., said (185 
Mo. App. 658, 171 S. W. 695): “Most, if not all, of the cases cited deal with the 
question of the release of the accommodation maker because of the holder making an 
agreement for the extension of time; and the majority opinion has not discussed, nor 
will I do so, whether or not a discharge by reason of the holder releasing securities held 
should be placed on a different basis as being a subject not treated of by the negotiable 
instruments act, and the further question of defendants’ equitable rights against the 
holder, conceding that all parties tothis note are makers and primarily and abso- 
lutely bound to its payment, because of his surrendering or appropriating to the pay- 
ment of another note the security held by him from one of the makers of this note. 
See on this point Woods ». Finley, 153 N. C. 497, 69 S. E. 502.” 

38 See the opinion of Chase, J., in Haddock v. Haddock, 192 N. Y. 499, 85 N. E. 
682 (1908). 

, 39 Richards ». Bank, 81 Ohio St. 348, 90 N. E. 1000, 26 L. R.A. (N. 8.) 99 (1910); 
Vanderford v. Bank, ro5 Md. 164, 66 Atl. 47 (1907); Cellers ». Meachem, 49 Ore. 186, 
89 Pac. 426 (1907); Cleveland Nat. Bank v. Bickel, 159 Pac. 302, 303 (Okla.) (1916). 
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they had in mind the accommodation party’s other equitable de- 
fenses, or any of his equitable rights as against the holder, or 
that these, any more than his rights and remedies as against the 
accommodated party, of which there is no pretense that the Act 
deprived him, are impliedly excluded by the failure to include 
them? Such interpretation we can justify only by assuming that 
the Uniform Act is an attenipted codification of the whole’ body 
of the “law merchant,” by implication repealing whatever it 
omits. 

It is true that some of the decisions quoted by the conference 
hint at such assumption.” A more logical view, however, Section 
196 of the Act itself suggests: 


“In any case not provided for in this act the rules of the law mer- 
chant shall govern.” # 


On its face this provision is compatible neither with the theory 
that the Act codifies the entire ‘“‘law merchant,” nor with the as- 
sumption that it necessarily sets aside or changes such rules of the 
“Jaw merchant” as it fails specifically to mention. The common- 
sense view of it is not that it is an attempt to codify the entire law 
of commercial paper, or anything more than an effort in the direc- 


tion of uniformity in commercial transactions, leaving matters not 
covered by it to the operation of the general “law merchant.” 
Properly speaking, the rule expressio unius cannot apply to it at 
all. Even Mr. Chief Justice Rugg’s remark, in discussing the pur- 
pose of the Act, that “it does not cover the whole field of negotiable 
instruments law,” “ bears out this view. 





.. ® Brophy v. Wilson, 45 Mont. 489, 124 Pac. 510 (1912); Wisner v. Bank, 220 Pa. 
21, 68 Atl. 955 (1908); Walker v. Dunham, 135 Mo. App. 396, 115 S. W. 1086 (1908); 
Trustees v. McComb, 105 Va. 473, 54 S. E. 14 (1906); Wirt v. Stubblefield, 17 App. 
D. C. 283 (1900). 

41 AMERICAN UNIFORM COMMERCIAL ACTS, p. 184. 

® Union Trust Co. v. McGinty, supra. This is also the view of the leading critics 
of the Act. See the quotation from Professor Brannan’s work on the Act, supra ; 
also his suggestions for amendments to it. 26 Harv. L. REv. 588-600. See also the 
discussions of the Act by Professor Street, 11 Law NoTEs 105; Professor McGehee, 
12 Law Nores 122; Professor H.H. McMahon, 80 Law REPORTER 25; Professor 
McKeehan, 41 Am. L. REG. (N. 8.) 437, 499, 561. The subject receives some atten- 
tion, also, in the Ames-Brewster debate (14 Harv. L. REv. 241; 10 YALE L. J. 84; 
14 Harv. L. Rev. 442; 15 Harv. L. REv. 26; 16 Harv. L. REv. 255; BRANNAN, 
Nec. Inst. Law, 162 seq). 
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His earlier suggestion in the same opinion, as to the elimination 
of suretyship, therefore goes too far. So also does the conference 
report above quoted, for which his suggestion was a precedent. 
The Uniform Act does not codify suretyship out of the “law mer- 
chant,” any more than it codifies a “law merchant” in which surety- 
ship never belonged. On the contrary, it leaves such rules of surety- 
ship as the “law merchant” has by analogy adopted, still operative 
in those cases involving commercial paper, to which the analogy 
applies.* As at least one court has suggested, the abrogation of the 
defense of extension of time may perhaps be justified not only by the 
terms of the Uniform Act, but also by the fact that such defense 
has always been at best a technical one, seldom based upon any real 
injury to the accommodation party.“ Not so of surrender of se- 
curity or release of funds or other acts of the holder with knowledge 
constituting positive neglect or wrong. To abolish the equities of 
the accommodation party’s suretyship, therefore, is to ignore both 
the fundamental nature of his contract and the purpose of the 
Uniform Act. Such abolition the rule expressio unius, applied to the 
Act, alone justifies. The same reasoning which regards extension 
of time as a merely technical defense must condemn that rule, so 
applied, as also too technical for consonance with the spirit of 
equity which permeated the “law merchant” and which the Uni- 





* Bean, J., in Hunter v. Harris, 63 Ore. 505, 513, 127 Pac. 786, 789 (1912), an action 
between accommodation parties. “In the examination of this question it is worthy of 
note that a surety on a negotiable instrument is not mentioned in the negotiable instru- 
ments law. This law provides that, in any case not provided for in the act, the rules 
of the law merchant shall govern.” 

The late Dean Ames, discussing subsections 120-5 and 6 of the Uniform Act, said: 
“There seems to be no sufficient reason, on the one hand, for inserting these doctrines 
of suretyship in a negotiable instruments code, or, on the other hand, if they are to be 
inserted, for omitting other doctrines of suretyship of equal importance.” 14 Harv. 
L. REv. 241, 254; BRANNAN, NEG. Inst. LAw, 175. He favored the dropping of these 
subsections, and the adding of a subsection providing for the release of the accommoda- 
tion party if the holder with knowledge of the accommodation releases or gives time to 
the accommodated party. 

Hon. Amasa D. Eaton, former president of the Conference of Commissioners on 
Uniform State Laws, addressing the conference in 1907, expressed agreement with 
the critics who contend with Professor Brannan, that the Act can be so construed as 
to harmonize with the established rules of suretyship. 31 REPORTS OF THE AMERICAN 
Bar ASSOCIATION, 1154, 1164. See also the discussion of the Act by Professor Craw- 
ford D. Hening, 59 U. or Pa. L. REv. 532, 542. 

“ Mason, J., in First National Bank »v. Livermore, 90 Kan. 395, 398, 133 Pac. 734, 
47 L. R.A. (N. S.) 277 (1913). 
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form Act, designed to remove minor differences and technical 
inequalities without changing general rules,® ought to strengthen 


rather than destroy. 
Anan Raymond. 


OmAHA, NEBRASKA. 





Mr. Chief Justice Winslow, in State Bank v. Michel, 152 Wis. 88, 139 N. W. 748, 
749 (1913). Similar views are expressed in Columbian Banking Co. v. Bowen, 134 
Wis. 218, 114 N. W. 451 (1908); Campbell v. Bank, 137 Ky. 555, 126 S. W. 114 (1910); 
and by Mr. Chief Justice Rugg in Fourth Nat. Bank v. Mead, 216 Mass. 521, 523, 
104 N. E. 377, 52 L. R. A. (N. 8.) 226 (1914); and Liberty Trust Co. v. Tilton, 217 
Mass. 462, 466, 105 N. E. 605, L. R. A. 1915B, 144, 148. 
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THE Law Scuoor.—The registration in the School on November 15 


of each of the last twelve years is shown in the following table: 


1905-06 1906-07 1907-08 1908-09 1909-10 1910-11 
Res. Grad. . . I — 2 — _ 2 
. Third year . . 102 190 171 169 187 178 
Second year . 216 199 198 207 191 238 
First year . . 243 243 280 244 3iI 296 
Unclassified. . _ — _ — _ 82 
Specials .. . 64 62 63 64 70 3 


716 604 714 684 759 799 


IQII-12 1912-13. 1013-14 1914-15 1915-16 
Res. Grad. . . 6 4 5 8 
Third year. . 219 176 169 167 177 
Second year . 186 197 197 226 234 
First year . . 287 260 288 308 335 
Unclassified . 84 64 68 66 64 
Specials .. . 5 I 5 I 2 


10 


744 605 730 786 858 


Of the students now registered all but five are college graduates, * and 
of those five, three are graduates of other law schools. 
There are now in the School representatives from one hundred and 





* Fifteen men who have completed all the work necessary for a degree but who 
have not actually received their diplomas are reckoned as graduates. 
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fifty-five colleges and universities, as compared with one hundred and 
forty-four last year and the same number the previous year. 

The following table shows the Geographical source from which the 
twelve successive first year classes have been drawn: 


New England Outside of 
Massachusetts outside of New England Total in 
Massachusetts Class 
Number Percentage Number Percentage Number Percentage 

1908 71 29 39 16 134 55 244 
1909 71 29 34 14 138 57 243 
IgIo 81 29 a7 13 162 58 280 
IgIt 72 29 33 14 137 57 242 
Igi2 78 25 45 14 189 61 312 
1913 65 22 32 II 200 67 297 
1914 73 25 44 15 172 60 289 
1915 59 21 34 12 194 67 287 
1916 59 22 23 9 179 69 261 
1917 65 23 29 10 194 67 288 
1918 81 26 39 12 188 62 308 
IgI9 70 21 26 8 239 71 335 


In the present first year class one hundred and seven colleges and 
universities are represented as follows: 


Harvard, 78; Yale, 35; Princeton, 20; Dartmouth, Brown, 10; 
Washington & Jefferson, 7; Cornell Univ., 6; Boston College, Grinnell 
Coll., Univ. of Michigan, 5; Amherst Coll., Bucknell Univ., Univ. of 
Illinois, Oberlin, Wabash, Williams, 4; Univ. of California, Univ. of 
Cincinnati, Clark, Colby, Indiana Univ., Univ. of Minnesota, Univ. of 
Missouri, Trinity Coll. (Conn.), Univ. of Wisconsin, 3; Bowdoin, Carle- 
ton, Univ. of Chicago, Davidson College, Franklin & Marshall, Univ. 
of Georgia, Georgetown Univ., Holy Cross College, Univ. of Kansas, 
Lake Forest College, Univ. of Nebraska, Univ. of North Carolina, North- 
western Univ., Univ. of Oregon, Univ. of Pennsylvania, Pomona Col- 
lege, Utah Agricultural College, Wooster Univ., Illinois Coll., 
Coll. of Charleston, Reed Coll., 2; Univ. of Alabama, Univ. of 
Arkansas, Beloit Coll., Carroll Coll., Colgate, Colorado, Univ. of Col- 
orado, Columbia Univ., Cornell Coll., Fordham Univ., Franklin, Hamilton, 
Haverford, Howard, Johns Hopkins Univ., Kenyon Coll., Knox Coll., 
Lafayette, Leland Stanford Jr. Univ., Lincoln Univ., Miami Univ., 
Middlebury Coll., Ohio State Univ., Ohio Wesleyan Univ., Oxford Univ. 
(England), Rutgers Coll., Shurtleff Coll., Univ. of South Carolina, 
Syracuse Univ., Univ. of Tennessee, Univ. of Texas, Union Coll., Univ. 
of Utah, Washington & Lee Univ., Western Reserve Univ., West Vir- 
ginia Univ., Wofford Coll., Washington, Univ. of So. California, Wm. 
Jewell Coll., Va. Union Univ., Mt. St. Mary’s Coll., Univ. of Mississippi, 
Roanoke Coll., McMaster Univ., Coe Coll., Wake Forest Coll., Randolph- 
Macon Coll., Univ. of Washington, Carthage Coll., City College (N. Y.), 
McGill Univ., Mercer Univ., Rice Institute, Hobart Coll., Whitman, 
Mt. Union Coll., Mt. Allison Univ., Alabama Polytechnic Institute, 
Lehigh Univ., Collegiate Institute of Havana, 1. 





THE Harvarp LEGAL Aww Bureau. — The increasing difficulties 
of the administration of justice in a modern city make the work of the 
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Legal Aid bureaus increasingly necessary and important. In Cambridge 
this work is handled by the Harvard Legal Aid Bureau, made up of 
students in the second- and third-year classes of the Law School. The 
history of this Bureau, running back now more than four years, proves 
beyond all doubt the willingness and ability of law students to carry 
on legal aid work. The services of the members of the Bureau are en- 
tirely voluntary and the necessary expenses of the work are defrayed 
by voluntary contributions. 

During the year ending in June, 1916, 147 cases were brought before 
the Bureau, resulting in a total cash recovery for clients of $1,647.50. 
Of the ten cases requiring court action that arose or were continued 
from the year before, five were won, one lost, two dropped, and two are 
still pending. An interesting sidelight is the fact that of the 147 clients 
of the Bureau 72 were men and 75 women. 

The officers and members of the Bureau for the current year are: 
George B. Barrett, president; Whitney B. Shepardson, vice-president; 
Arthur E. Case, secretary-treasurer; Walcott B. Hastings, Marion 
Rushton, Carl W. Painter, directors; B. D. Bromley, G. G. Chandler, 
Lawrence Clayton, Joseph France, J. F. Gunster, M. M. Manning, S. 
Miller, Jr., K. F. Pantzer, Shelton Pitney, A. L. Rabb, Norman Schaff, 
S. P. Speer, W. B. Tippetts, from the third-year class; O. T. Bradley, 
R. S. Cowan, W. M. Ellis, E. M. Hay, F. B. Hubachek, Day Kimball, 
H. Parkman, Jr., W. T. Sanders, Jr., from the second-year class. 





THE CASE OF THE A ppAM. — The arrival of the steamship A ppam at 
Hampton Roads on January 31, 1916, at once raised legal questions of 
international importance. The Appam, two, weeks before, had been 
lawfully taken as prize by a German man-of-war, at a point on the high 
seas much farther distant from the Virginia Capes than from the nearest 
German port. She was brought into Hampton Roads by a German 
prize crew, who asked that the ship be interned until the end of the war, 
claiming a right to such internment under the treaty with Prussia of 
1799. While the Secretary of State was still considering ' this applica- 
tion for internment, the British owners filed libels in the United States 
District Court to recover possession of the vessel and cargo. The court 
decreed the restitution. The Appam, 234 Fed. 389 (U. S. Dist. Ct., 
E. D., Va.). 

Whether the Appam was entitled to sequestration in an American 
port was decided by the court upon general principles of international 
law, since the treaty of 1799 with Prussia * had been construed as not 
applying to such a case as that of the Appam.’ In the past there has 





1 The Secretary of State to the British Ambassador, April 4, 1916, DEPARTMENT 
OF STATE, DIPLOMATIC CORRESPONDENCE WITH BELLIGERENT GOVERNMENTS RELAT- 
ING TO NEUTRAL RIGHTS AND DuTIES, EUROPEAN WAR NO. 3, 341, 342. 

2 8 Strat. 162, 172. 

3 The Department of State construed the treaty as giving German prizes a right 
of asylum in American ports only when under convoy of a man-of-war, and only then 
when en route to the place named in the commission of the man-of-war’s commander. 
This construction was reached by an admittedly strict interpretation, justified since 








162 HARVARD LAW REVIEW 


been, unfortunately, no settled international rule upon this question,‘ 
but in recent years the tendency has been for neutrals to exclude prizes 
from their ports, except in cases of temporary necessity.’ Great Britain, 
because of maritime conditions, has been especially strong in support of 
this rule. It is not, however, even by the British view, a breach of neu- 
trality for a neutral, if it chooses, to permit prizes to lie in its ports, at 
least pending their condemnation by a prize court’ (which may amount 
in effect to an asylum as long as desired). The law of the United States 
upon the sequestration of prizes has apparently varied from time to 
time,’ until recently. But now, at least, this country has taken the view 
that no prizes shall come into its ports except for the purpose of satisfying 
temporary need.’ This policy, enunciated again in the principal case, 
must inevitably result in the destruction at sea of vessels that would 
otherwise be harbored until the close of war; but, unless disturbed by 
the Supreme Court, its adoption by us seems certain. 

The coming of the Appam into Hampton Roads for a purpose other 
than to get supplies or repairs was, then, a breach of the United States’ 





the treaty “is in modification of the established rule.” The Secretary of State to the 
German Ambassador, March 2, 1916, DEPARTMENT OF STATE, supra, 335. 

While the Department of State’s construction should, of course, have been conclu- 
sive upon the court, nevertheless, Judge Waddill also construed the treaty, reaching 
the same result though upon a different basis of interpretation. See principal case, at 
p. 396. Fora mild illustration of the confusion which this action of the court is bound 
to cause, as well as for a strong criticism of the merits of the interpretation, see 16 CoL. 
L. REv. 585. 

4 Cf. WHEATON, ELEMENTS OF INTERNATIONAL LAw, 5 ed., 695 (an English text, 
published in 1916), with James Brown Scott, “The Right of Prize and Neutral Atti- 
tude toward the Admission of Prizes,” 10 A. J. Int. LAw, 104, 107 et seg.; HALL, IN- 
TERNATIONAL Law, 6 ed., 614. See 16 Cot. L. REv. 585. Mr. Scott thinks the policy 
for exclusion is stronger in the case of a prize not under convoy, but his reasons are not 
convincing. 

5 2 WESTLAKE, INTERNATIONAL LAW, 2 ed., 243. 

6 WHEATON, supra, 695; 16 Co. L. REv. 585. Cf. James Brown Scott, “The Right 
of Prize and Neutral Attitude toward the Admission of Prizes,” supra, 109. 

7 HALL, supra, 614. 

8 See 7 Moore, DiceEst oF INTERNATIONAL Law, § 1302. Cf. with the justification 
for a strict interpretation of the treaty, note 3, supra. 

9 The Secretary of State to the German Ambassador, April 7, 1916, DEPARTMENT 
OF STATE, supra, 342. (The Secretary of State’s opinion is on the question of law in- 
volved.) But cf. The President’s Proclamation concerning the Neutrality of the Panama 
Canal Zone, November 13, 1914, Rule 4: “Prizes shall be in all respects subject to the 
same rules as vessels of war of the belligerents.” 

Art. 23 of the Hague Convention (13) of 1907 allowed sequestration of prizes in a 
neutral port, pending condemnation by a prize court; but the United States commis- 
sioners reported adversely upon this article, and the Senate refused to confirm it. 
See Charles Cheney Hyde, “The Hague Convention Respecting the Rights and 
Duties of Neutral Powers in Naval War,” 2 Am. J. Int. Law, 507, 524, 525. The 
British government declined to accede to Art. 23, “pending the renunciation of the 
right to sink neutral prizes.” HALL, 615, n. 2. This article is not restricted by the 
preceding articles. 2 OPPENHEIM, INTERNATIONAL Law, 2 ed., 396, 397. 

Germany’s rights under the treaty of 1799 of course remained unchanged by Articles 
21 and 22 of this convention, which the United States adopted, since the convention 
was not ratified by both belligerents. 

10 See 16 Cox. L. REv. 585, 587. For practical demonstrations that the theories 
concerning its harmful effects are sound, see Berlin correspondence of the International 
News Service, Boston AMERICAN, October 12, 1916, and cf. the letter of Captain 
Boy-Ed concerning the activities of the German man-of-war U-53 off Nantucket light- 
ship, THE Boston TRAVELER, October 24, 1916. 
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neutrality,” and it is that breach which is relied upon to give a court of 
the United States jurisdiction to decree restitution of the prize. It is as 
settled as any principle of international law can he, that in general a 
court of the captor’s country only can have jurisdiction in a prize case.” 
To this general rule, however, there is an equally well-settled exception, 
that in certain cases where the prize has been made in breach of the 
neutrality of the country in whose waters the ship now is, the courts * 
of the injured neutral have a right, and indeed a duty," to compel resti- 
tution of the prize to the original owner.” The limits of this exception 
have never been definitely formulated, but there are only two accepted 
examples under it '* — one, the capture of a prize in the territoriai waters 
of the neutral,!” and the other, the capture of a prize by a belligerent 
man-of-war which has been fitted out in violation of the neutrality of the 
country whose court now sits. A very eminent authority has limited the 
exception to the first case, that of capture within the territorial waters 





1 The Secretary of State expressly denied that the Appam’s remaining in port 
until the filing of the libels constituted a breach of neutrality, since the Department of 
State reached no decision as to the construction of the treaty until after that time. 
The Secretary of State to the British Ambassador, April 4, 1916, DEPARTMENT OF 
STATE, supra, 341. Cf. James Brown Scott, “The Case of The Appam,” 10 Am. J. 
Int. Law, 8009, 825. It is difficult to reconcile this with the Secretary’s prior decision 
that the Appam had no right to remain in Hampton Roads either under treaty or 
under international law. If the Secretary is correct in considering that there was no 
violation of neutrality at the time the libels were filed, there was no breach of neu- 
trality at all, for subsequently the ship was held in port by the United States court. 
In that event there could not have been the slightest basis for the court’s assumption of 
jurisdiction in the case. 

2 Upton, Law or Nations AFFECTING COMMERCE DuRING WanR, 3 ed., 348; 
ROBERTS, ADMIRALTY AND PRIZE, 452; WHEATON, 605; 2 HALLECK, INTERNATIONAL 
Law, 4 ed., 424. 

18 Theoretically perhaps this restitution should be made by the neutral’s adminis- 
trative department rather than by its courts. See 2 HALLECK, supra, 197. Cf. Mar- 
shall, C. J., in Chacon v. Eighty-nine Bales of Cochineal, 1 Brock. (U. S. C. C.) 478, 
Fed. Cas. No. 2568; The Lilla, 2 Sprague 177. The jurisdiction for restitution by 
the courts is in the United States vested in the courts of admiralty. Whether it is 
comprised within the instance side or the prize side of their jurisdiction, is an interesting 
question. It is submitted that it falls upon the instance side. HENRY, JURISDICTION 
AND PROCEDURE OF ADMIRALTY COURTS OF THE UNITED STATES, 82. 

4 For restitution upon demand of the owners, and not of the injured state, see . 
HALL, 617, n. 

16 y KENT, COMMENTARIES, 12 ed. (Holmes), *121; 2 WESTLAKE, supra, 230, 245; 
2 HALLECK, 96, 197; WHEATON, 605, 662; HALL, 616; L’Invincible, 1 Wheat. (U. S.) 
238. (Cf. with Moxon v. The Fanny, 2 Pet. Adm. 309, Fed. Cas. No. 9895, which 
expresses the contrary doctrine, held at first by our courts.) 

16 7 Moore, DicEst oF INTERNATIONAL Law, § 1225; HALL, 616; WHEATON, 605, 
adds a third exception, i. e., the filing of a salvage claim by neutrals, where the prize 
has been abandoned by her captors. See M’Donough v. Danney and the Ship Mary 
Ford, 3 Dall. (U..S.) 188; The Adventure, 8 Cranch (U. S.) 221. In such a case the 
validity of the capture can be passed upon at most only collaterally, so that to consider 
it as within the exception to the rule of prize court jurisdiction seems of doubtful 
propriety. 

17 There are apparently no decided cases upon this point, though it is uniformly 
cited as an example by the text-writers. The combination of circumstances necessary 
for it to occur is a most unusual one, and in addition the violation of neutrality is so 
outrageous that more direct means of securing reparation are naturally taken. See 
HALL, 616, n. 2. 

18 See L’Invincible, supra; La Amistad de Rues, 5 Wheat. (U. S.) 385. 
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of a neutral! The principal case extends the jurisdiction to a case 
never before comprehended within it, and does so, it is submitted, with- 
out reason. The court argues that the breach of neutrality in coming 
into a neutral port “relates back,” so that the capture itself becomes in 
violation of neutrality.2° The logical difficulties of such a theory are 
apparent. The capture may not even be the proximate cause of this 
breach of neutrality which is made to taint it, for an unforeseeable inde- 
pendent force — the near approach of an enemy man-of-war, for example 
— may well intervene. What the court has in mind, apparently, is this: 
that for a prize to remain in safety in a neutral port is, under existing 
maritime conditions, in substance a second capture, since only thus can 
the original taking be made effective. That, however, is untrue, for the 
capture might have been made effective, and doubtless would have 
been if this decision had been foreseen, by sinking the prize (as in subse- 
quent cases it has been*). The capture itself was lawfully made, and 
it is submitted that the exception giving a neutral court jurisdiction to 
decree restitution of prizes extends only to cases in which the violation 
of neutrality was.a proximate cause of the loss to the original owners.” 
Otherwise the exception to the general rule of jurisdiction can have no 
justification, since it is based solely upon the neutral’s duty to undo the 
harm the violation of its neutrality has caused. ‘Relation back,” 
always a fiction, is here an especially uncalled-for one. There are other 
means * of exacting reparation for the breach of neutrality, that would 
not involve the practical difficulties which the court in the principal case 
might well have had to face. The extension of jurisdiction which the 
principal case makes is, then, unwarranted by precedent, unsound in 
principle, and unwise in policy.” 

That to decree restitution of the Appam adversely affects the interest 
of a foreign sovereign without its consent may, in the writer’s opinion, 





19 4 Catvo, LE Droit INTERNATIONAL THEORIQUE ET PRACTIQUE, 5 ed., § 2666. 

20 HALL, 614, suggests that bringing a belligerent prize into a neutral port consti- 
tutes a continuance of the act of war. 

2. Cf. note 10, supra. 

2 Where a privateer has been fitted out in violation of neutrality, the violation 
gives the court of a neutral country jurisdiction over prizes captured during the first 
voyage only, and not over prizes made on a subsequent cruise. Story, J., in The San- 
tissima Trinidad and the St. Andre, 7 Wheat. (U. S.) 283, 348. See 2 HALLECK, supra, 
199,n. 2; WHEATON, 662; and cf. Chacon v. Eighty-nine Bales of Cochineal, supra. 

It is possible that in a given case (though not in The Appam) the violation of neu- 
trality may proximately cause the loss to the original owners, not of the ship, but of the 
chance of its recapture. The breach may also benefit the belligerent who is guilty of 
it, in that the prize is retained instead of sunk. But even in a case where both these 
conditions are present, the neutral’s courts should not take jurisdiction over the prize, 
under this abnormal and impolitic exception to the rule of jurisdiction over prizes. 

% HALL, 616, “to undo the wrongful act.” 

* The common method of securing reparation is, of course, by diplomatic represen- 
tation. If that method had been taken in the principal case, the executive department 
would almost certainly have declined to restore the Appam to her original owners, 
since the violation of neutrality had had no causal connection with their loss. See 
The Secretary of State to the British Ambassador, April 4, 1916, DEPARTMENT OF 
STATE, supra. 

% Such difficulties would have been raised if the Appam had been condemned and 
sold by a German prize court. See note 38, infra. 

% Cf. note 10, supra. 
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be a bar to the exercise of jurisdiction by a court of the United States. 
The immunity of a ship from libel has been made to depend upon the 
fact that title is in a foreign sovereign,”” that possession is,”* or that both 
title and possession are.?® It has sometimes been restricted to vessels 
used by the foreign sovereign in its public and sovereign capacity.*® 
It is submitted that the true test for the immunity is to determine 
whether, and to what degree, the interest of the foreign sovereign will 
be adversely affected if the immunity is not given, rather than the 
technical considerations of possession or of title.** The immunity is given 
as much from reasons of international caution as of comity, and the 
possibility of strained relations pursuant upon a serious injury to a 
foreign sovereign should be enough to give a court pause in its exercise 
of jurisdiction. Especially should this be true in a court of admiralty, 
whose exercise of jurisdiction in any case is discretionary.* And that 
the foreign sovereign, as claimant, asks this immunity should obviously 
be strong evidence of its right to it. Nor should the rule be different 
when the foreign sovereign comes into court as libellant, if it demands 
the immunity. There is some authority for the proposition that a foreign 
prize enjoys, because of its nature, the same immunity from suit that a 
foreign man-of-war has.* In the principal case,® nevertheless, the court * 
exercised jurisdiction on the narrow ground that, since title had not 





27 The Schooner Exchange v. M’Fadden, 7 Cranch (U. S. C. C.) 116. 

28 The Johnson Lighterage Co. No. 34, 231 Fed. 365. In that case the United States 
District Court (D. N. J.) allowed a salvage suit in rem against a scow and cargo owned 
by the Russian government and destined for its public use, but temporarily in the 
possession of a lighterage company. 

29 The Attualita (C. C. A., 4th Circ.) (not yet reported). See note 32, infra. 

50 See HENRY, supra, 85. But see 17 Harv. L. REV. 270, also 348. 

53! Under this test there might be cases where both title and possession were vested 
in a foreign sovereign, yet, its interests not being adversely affected to too great a 
degree, jurisdiction might still be taken. 

% The Attualita, 73 Leg. Int. 608 (Dist. Ct., E. D. Va.). A merchant ship had 
been requisitioned by the Italian government, but was still managed by its private 
owners, though subject to government orders. (Many thousands of merchant ships 
are thus controlled at the present time.) Judge Waddill held that it was immune from 
attachment, since that would be “an interference with the control and use of the ship 
by the Italian government.” (Cf. HENRY, supra, 85, to the effect that a ship chartered 
to a foreign government is immune during the period of the charter.) The Circuit 
Court of Appeals reversed this decision (note 29), upon the ground that to grant im- 
munity would create a large class of vessels for whom no one would be responsible. 
The court overlooks the fact that there remain personal remedies in the courts, as well 
as diplomatic action. 

3% Cf. Watts, Watts & Co. v. Unione Austriaca di Navagazione, 224 Fed. 188, dis- 
cussed in 29 Harv. L. REv. 108. 

% See 1 HALLECK, 230, 231; 2 OPPENHEIM, supra, 242. Cf. The President’s Proc- 
lamation concerning the Neutrality of the Panama Canal Zone, note 9, supra. 

% Tt is curious that the claim that the Appam had been converted into a man-of- 
war (in which case she would have been entitled not only to immunity but also to 
internment) was not pressed. See Memorandum from the German Embassy, 
DEPARTMENT OF STATE, supra, 333, and The Secretary of State to the German Ambassa- 
dor, March 2, 1916, DEPARTMENT OF STATE, supra, 335. The British government 
itself acknowledged the possibility of the claim. Memorandum from the British Em- 
bassy, February 4, 1916, DEPARTMENT OF STATE, supra, 332. 

%6 It should be observed that two months later, in The Attualita, supra, note 32, 
Judge Waddill laid down a different, and, it is submitted, a much sounder, test for the 
exercise of the jurisdiction. 
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vested *” in the German government,** there could be no basis for grant- 
ing the immunity. And this was done, it should be observed, not only 
over the urgent pleadings in court of the German government, but also 
despite its strongest diplomatic representations.*® The German govern- 
ment: clearly considered that its interest was seriously affected (which 
alone might warrant the extension of immunity), and there can be little 
doubt that in fact it was, not only by losing to England the ship and 
cargo, but also by the closing of our ports to future prizes and by the 
political results of the decision.” Accordingly, although the decision 
is in the court’s discretion, it would seem that immunity should have 
been extended to the A ppam. 





Is DECEPTION A NECESSARY INGREDIENT OF UNFAIR COMPETITION? 
— The law of unfair competition as distinguished from the law of tech- 
nical trade-mark is of comparatively modern origin.!_ The fundamental 
notion underlying this branch of the law has been tersely stated by 
Lord Halsbury to be that nobody has any right to represent his goods 





37 Upon the question of whether title to a belligerent prize passes upon capture or 
upon the subsequent decree of the prize court, there have been much confusion and 
dispute. See 5 CALvo, supra, §§ 3009, 3011 et seg.; TAYLOR, INTERNATIONAL PUBLIC 
Law, §554; Moxon v. The Fanny, supra. WHEATON, 581, says that in the period 
between the capture and the prize court’s condemnation the legal title is in abey- 
ance, or at least “is legally sequestered.” James Brown Scott, “The Right of 
Prize and Neutral Attitude toward the Admission of Prizes,” supra, 105, argues that 
a distinction is to be made between the capture of a belligerent prize (in which case 
title passes at once) and the capture of a neutral prize (in which case the condemna- 
tion of a prize court is needed to pass title), “because if force be a measure of title be- 
tween belligerents, law determines the relations of belligerent and neutral.” In 2 
OPPENHEIM, 238 ef seg., however, the opinion is expressed that a necessity for con- 
demnation even in the case of a belligerent prize follows from the necessity that exists 
in the case of a neutral prize. HALL, 613, 614, states that the captor’s title is complete 
at once as between him and the enemy, but that as between him and a neutral, the 
judgment of a prize court is required. Accordingly the court in the principal case takes 
a dubious position when it holds that title to the Appam, a belligerent prize, did not 
_ pass on capture. 

38 A German prize court might have condemned the Appam, and even sold her, 
prior to or pending the exercise of jurisdiction by the United States court. The Arabella 
and the Madeira, 2 Gall. (U. S. C. C.) 367, Fed. Cas. No. 569. See Hatt, 614; 
WHEATON, 604; 2 WESTLAKE, 230. WESTLAKE (vol. ii, p. 244) says that this power, 
though unsound in theory, is in practice perfectly well established. In the principal 
case it is admitted (p. 403) that a German court might have thus acted, but restitution 
is nevertheless decreed. When it is remembered that the decree of a prize court is 
recognized by all the world as conclusive of title, the difficulties of the court’s position 
are obvious. 

39 The German Ambassador to the Secretary of State, February 22, 1916, DE- 
PARTMENT OF STATE, supra, 334; Memorandum from the Imperial Government, 
DEPARTMENT OF STATE, supra, 339. 

40 See the references in note 10, supra. ‘Cf. William C. Bullitt, “Worse or Better 
Germany,” 8 New REPUBLIC 321 (October 28, 1916). A careful examination of these 
authorities will show that, considered from the point of view outlined above, The 
Appam presents a new and important (though subsidiary) question: how far is the 
interest of the party in control of the foreign government to be considered as that of 
the foreign sovereign? In the principal case that interest happens to be identical with 
the United States’ interest. See Herbert B. Swope’s articles on Germany, in the NEw 
York Wor tp, beginning November 4, 1916. 


1 See Hopkins, TRADE-Marks, 2 ed., § 18; RoGers, Goop-WILL, TRADE-MARKS 
AND UNFAIR TRADING, 271-74. 
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as the goods of somebody else,’ and this principle has uniformly been 
the basis of the vast number of decided cases. Of late, however, a 
sporadic tendency has manifested itself to extend the scope of the doc- 
- trine to cases in which the “offending” trader has practiced no decep- 
tion.’ It is with the most recent of these decisions that we are at pres- 
ent concerned. 

In Meccano, Lid. v. Wagner* the plaintiff at considerable expense 
placed upon the market an ingenious toy consisting of strips of metal 
of various shapes and sizes, with which it was possible to build in minia- 
. ture some of the more common mechanical contrivances. The toy was 
sold in “outfits,” seven in all, each “outfit” fitting in with the previous 
ones purchased and enlarging the possibilities of the toy. The defend-. 
ant began its manufacture, purposely made his “outfits” of such dimen- 
sions as to render them susceptible of use along with the originator’s 
product, and sold at a lower price, resulting in a considerable falling 
off in the plaintiff’s business. In restraining the defendant from mak- 
ing further sales, the court, as m Prest-O-Lite Co. v. Davis,’ proceeded 
upon the ground that the plaintiff had established a “business system” 
and the defendant’s interference with the same constituted unfair com- 
petition. The question of deception was thus made an irrelevant 
inquiry. 

“Business system’”’ in this connection seems on close scrutiny to come 
to nothing more than this, that the plaintiff by an ingenious method 
has rendered the probability of future demand for a given article very 
great. The sale of “outfit’’ No. 1 is calculated to generate a desire for 
succeeding “outfits.” The plaintiff has sown the seed of demand. 
Advertising accomplishes the same result, and yet it has never been sup- 
posed that the advertiser who creates a popular demand for a new com- 
modity not the subject of patent is entitled to be saved from competi- 
tion.* All that he can insist on is that his competitors sell their product 
as of their own manufacture. 

It is well settled that the manufacturer of an unpatented machine is 





2 Reddaway v. Banham, [1896] A. C. 199, 204. 

3 Meccano, Ltd. v. Wagner, 234 Fed. 912. By the same court, Prest-O-Lite Co. ». 
Davis, 209 Fed. 917, affirmed in 215 Fed. 349. The facts of the latter case in sub- 
stance were presented in five other suits. In Searchlight Gas Co. v. Prest-O-Lite Co., 
215 Fed. 692, in affirming a judgment for the appellee the court reasoned vaguely 
about a property right of “service” which the appellee had acquired and with which 
the appellant had interfered, but relied wholly on the ground of deception, taking the 
view that the appellant could go on provided he distinguished his product from ap- 
pellee’s. In Prest-O-Lite Co. ». Bogen, 209 Fed. 915; Prest-O-Lite Co. v. Avery Light- 
ing Co., 161 Fed. 648; Prest-O-Lite Co. v. Post & Lester Co., 163 Fed. 63, the courts 
found for the plaintiff on the ground that the defendant was deceiving purchasers, 
but intimated that the defendant could continue if he distinguished his product. 
In Prest-O-Lite Co. v. Auto Acetylene Light Co., 191 Fed. go, the court negatived any 
passing off, and, though urged, declined to extend the law of unfair competition to a 
case in which there was no deception. 

satay the instrument sold is made as it is, partly, at least, because of a supposed 
or established desire of the public for instruments in that form. The defendant has 
the right to get the benefit of that desire even if created by the plaintiff. The only 
thing it has not the right to steal is the good will attaching to the plaintiff’s personality, 
the benefit of the public’s desire to have goods made by the plaintiff.” Holmes, C. J., 
in Flagg Mfg. Co. v. Holway, 178 Mass. 83, 91, 59 N. E. 667. See also Keystone Type 
Foundry v. Portland Pub. Co., 186 Fed. 690. 
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not entitled to a monopoly in the business of supplying repair parts, 
although in these cases the manufacturer may be said to have established 
a “business system” within the meaning of the court. In Globe-Wernicke 
v. Fred Macey Co.® the court declined to restrain the defendant from 
making sections which fitted a sectional bookcase exploited by the 
plaintiff. The Meccano case and its predecessor, Prest-O-Lite v. Davis, 
thus represent a distinct innovation in the law of unfair competition.’ 
This court would infuse a new morality into business activities, a more 
exacting ethical standard, which, we believe, cannot survive in the face 
of other and weightier considerations with which it necessarily comes 
in conflict. 

Free competition is a part of the creed of every enlightened com- 
munity. There is but one exception to this, namely, patent and copy- 
right legislation, necessary concessions to the promotion of invention 
and literary achievement. But unless a commodity is a subject for 
these exceptional protective laws, the bars are down and competition 
is not only permissible but highly desirable. The principal case runs 
violently counter to these notions. It holds in store grave dangers for 
the consuming public, calculated as it is to create monopolies in articles 
not the subject of patent; and furthermore monopolies that are per- 
petual, a privilege not accorded by the patent laws to the greatest of 
inventions. Should the time arrive when it seems politic to curtail com- 
petition in other than patentable products, the very vastness of the step 
would seem to recommend it as a matter to be dealt with by the legis- 
lature rather than by the courts. Meanwhile the prohibition of the 
law of unfair competition is better confined to cases in which the “of- 
fending” trader has resorted to some sort of deception. 





THE FEDERAL TRADE COMMISSION AS SPECIAL MASTER IN ANTI- 
Trust Suits. — Section seven of the Federal Trade Commission Act ! 
permits a federal court which has determined upon the dissolution of 
a combination violating the Sherman Act? to refer to the Commission 
the drawing of the decree directing the scheme of dissolution. This 





5 Bender v. Enterprise Mfg. Co., 156 Fed. 641; Deering Harvester Co. v. Whitman 
& Barnes Mfg. Co., 91 Fed. 376; Magee Furnace Co. v. Le Barron, 127 Mass. 115; 
Neostyle Mfg. Co. v. Ellam’s Duplicator Co., 21 Reports of Patent, Design and Trade- 
Mark Cases, 185. 

6 119 Fed. 696. 

7 These decisions can find no support in such cases as Board of Trade »v. Christie 
Grain & Stock Co., 198 U. S. 236, in which the defendant induced a breach of trust; 
or Sperry & Hutchinson Co. v. Weber & Co., 161 Fed. 219, and Butterman v. Louis- 
ville & Nashville R. Co., 207 U.S. 205, where the defendant was bringing about 
breaches of contract. In Fonotopia, Ltd. v. Bradley, 171 Fed. 951, the defendant was 
restrained from reproducing phonograph records from a record obtained from the 
plaintiff. This element of using another’s product in the production of one’s own is 
not to be found in Prest-O-Lite v. Davis, supra, and though perhaps present in Mec- 
cano, Ltd. v. Wagner, supra, was not the ground relied on, the decision going squarely 
on the basis of interference with aselling system. Moreover, Fonotopia, Ltd. v. Bradley 
seems to be nothing more than the reproduction of an unpatented and uncopyrighted 
article — most imitations profit by the labor and money expended in perfecting the 
original product. Cf. Keystone Type Foundry v. Portland Pub. Co., 186 Fed. 690. 


1 38 Stat. AT LARGE, § 7, 722. 
2 26 STaT. AT LARGE, 209. 
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section was evoked by the incompetency which the courts have exhibited 
in handling the problem of dissolution. What is an illegal monopoly 
under section one of the Sherman Act is a purely judicial question; but 
how to make it legal under section four is an administrative question, 
requiring for a judge an unconscionable devotion of time and an im- 
possible application of special knowledge.* Conscious of their ineptitude, 
the judges have not attempted to draw the decrees themselves. In- 
stead they have extended the analogy in ordinary equity practice of 
letting the successful counsel draw the decree on approval?‘ to let- 
ting the defendant combination dissolve itself on approval.s However 
effective a comparatively simple decree drawn by the successful counsel 
may be, it is another thing to ask an illegal combination to cut its own 
throat. For it has every interest to miss the jugular, particularly when 
the attendant court is manifestly ignorant of where the jugular of a vast 
industrial organism is. Nevertheless, almost two years have passed 
and already two judges’ have expressly refused to make use of the 
provision before Judge Learned Hand of the District Court for the 
Southern District of New York for the first time accepts the opportunity. 
In United States v. Corn Products Refining Co.’ Judge Hand decreed that 
the defendant should file a plan for dissolution with the Federal Trade 
Commission and requested that body to present a final plan for confirma- 
tion by the court. A most happy consummation, for the Commission 
alone, composed of business men “equal to the task of keeping pace 
with the perverse ingenuity of private concerns” * and armed with the 
power of requiring testimony and documents,'® combines in itself the 
eagerness for success that inspires the court and the Department of 
Justice and the expert knowledge possessed by the defendant itself. 
Furthermore, the Commission is able under section six to investigate 





3 “How to secure a satisfactory dissolution of a trust is an immensely difficult 
economic problem, rather than a legal problem.” E. D. Duranp, THE Trust Pros- 
LEM, 110. “It is an economic question, not a legal question, and neither the court nor 
the Department of Justice is equipped to solve it.” Alex. G. Barret, “The Federal 
Trade Commission,” 81 Cent. L. J. 166,170. Referring to the Australian Industries 
Prevention Act of 1906, “I arrive at the general conclusion that . . . what is more 
imperatively needed is an independent commission for the administrative supervision 
and judicial enforcement of the general purposes of the Acts.” W. JETHRO Brown, 
THE PREVENTION AND CONTROL OF MONOPOLIES, go. And see HARLAN AND McCanp- 
LESS, THE FEDERAL TRADE CoMMISSION, § 37. 

4 See Stepp v. National Life, etc. Ass’n, 37 S. C. 417, 431, 16 S. E. 134, 139, where 
the objection that the plaintiff’s counsel was allowed to draw the decree was held 
properly overruled. See also Horn v. Horn, 234 Ill. 268, 274, 84 N. E. 904, 906; and 
1 WHITEHOUSE, Equity PRACTICE, § 412, p. 654. Also the equity rules in Massa- 
chusetts, Maine, Pennsylvania, Rhode Island, and Vermont. Of course, this does 
not prevent the court from doing it itself. Rider v. York Haven Water, etc. Co., 
242 Pa. St. 141, 145, 88 Atl. 903, 904. 

5 See United States v. International Harvester Co., 214 Fed. 987, 1oor. 

6 Witness the signal unsuccess of the dissolution of the Standard Oil Co., attempted 
in United States v. Standard Oil Co., 173 Fed. 177, 197. 

7 Judge Hazel, in United States v. Eastman Kodak Co., 226 Fed. 62, 80, and 230 
Fed. 522, 524. And Judge McPherson, in United States v. Reading Co., 226 Fed. 220, 
285, who said: “We are unable to see any advantage in turning this matter over to the 
Commission instead of dealing directly with it ourselves.” 

8 234 Fed. 964, 1018. 

® W. JeTHRO BRowN, THE PREVENTION AND CONTROL OF MONOPOLIES, 91. 

1@ Federal Trade Commission Act, § 9, 38 Stat. AT LARGE, 722. 
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and report to the Attorney General the manner in which its decree is 
being carried out; and either this report may be made public or applica- 
tion may be made to the court through the Attorney General for a 
supplementary decree." 

What is the place of this provision in our legal system? It is not an 
exotic; it is not drawn from foreign analogies. Rather, as the section 
itself announces, it is a development of the ancient office of master in 
chancery. Moreover it would seem that the step from the ordinary 
master to an expert commission was not too broad for judicial legs, even 
without legislation. Perhaps at first the chancellor employed a master 
merely to save his own time for other suitors; no special experience or 
knowledge which the chancellor did not possess was necessary to as- 
certain heirs, next of kin, or creditors, to inquire into a title, to settle 
an accounting, or to conduct a judicial sale. But a reference is not im- 
proper merely because the subject may be beyond the court’s compe- 
tence.” At the least, what may be asked of counsel may be asked of a 
master. In fact, there is no limit to the subjects which may be referred 
to a master. The only restriction is that the court may not surrender 
its prerogative of final decision. Therefore the complaint of Judge 
Learned Hand in Parke-Davis & Co. v. Mulford Co.," that he had to 
determine by himself a complicated question of chemistry in a patent 
suit, seems to be founded only on his own hesitation. 

Nevertheless, although the difference between the dissolution of a 
partnership and the dissolution of a monopoly be one of degree only, 
the difficulties of the latter are so portentous that more was necessary 
adequately to meet them than a mere extension of equity practice. 
For, unlike a simple decree enjoining a single act or forbearance, these 
decrees of dissolution no more enforce themselves than does the Sherman 
Law itself. Section seven must be read with section six and the rest of 
the Act. A modern American monopoly is too much for a master to 
cope with; a commission with permanent sittings becomes necessary. 
And only an Act of Congress could create such a commission. 





11 See Mootry v. Grayson, 104 Fed. 613, 615; and Fulton Inv. Co. v. Dorsey, 220 
Fed. 298, 299. Also 1 WaITEHOUSE, Equity Practice, § 417. Furthermore, the 
court often expressly retains jurisdiction to make such further decrees as may become 
necessary. See United States v. American Tobacco Co., 191 Fed. 371, 431. 

2 Thus, for example, in Barr v. Lamaster, 48 Neb. 114, 119, 66 N. W. 1110, 1112, 
an architect was appointed to be special commissioner to erect a partition wall through 
a building. See also Chicago, Milwaukee, etc. Ry. Co. v. Tompkins, 176 U. S. 167, 180, 
where the Supreme Court advised that adjustments of railroad rates should be sent to 
a master. 

18 “ And it has been truly said that there was no question at law or in equity which 
a master may not have to decide, or respecting which he may not be called upon to 
report his opinion to the court.”” BENNET, THE MASTER’s OFFIceE, 4. The only re- 
striction put upon reference to a master by the Federal Equity Rules, 59, 226 U. S. 
6409, 666, is that “some exceptional condition requires it.” 

4 189 Fed. 95, 115. “I cannot stop without calling attention to the extraordinary 
condition of the law which makes it possible for a man without even the rudiments 
of chemistry to pass upon such questions as these. . . . How long we shall continue 
to blunder along without the aid of unpartisan and authoritative scientific assistance 
in the administration of justice no one knows.” But expense, it is submitted, was the 
only obstacle to his stretching out his hand for such assistance in the shape of a special 
master. 
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THE PowWER OF THE STATE TO GRANT LANDS UNDER NAVIGABLE 
WATERS TO THE ABUTTING UPLAND OwnER. — A recent case in New 
York, while not raising the point squarely, has discussed the power of 
the state to grant lands under navigable waters to the abutting upland 
owners. People v. Steeplechase Park Co., 113 N. E. 521. The statute 
under which the particular grant in question was made provided that 
the commissioners of the land office should have power to grant so much 
of the lands under navigable waters as they should deem proper for the 
beneficial enjoyment of the same by the adjacent owners.' Apparently, 
then, the legislature considered its power of disposal to be unrestricted. 
The court did not clearly indicate its opinion. 

As the grant in the principal case was made to the abutting owner the 
question of the state’s power to destroy by a grant of the shore whatever 
rights the littoral owner as such may have was not raised.” The dis- 
cussion was rather concerning the nature of the state’s ownership with 
reference to the public rights, which are, in the main, those of naviga- 
tion and fishing.* Since, then, the statute affects public and not private 
property, there is no constitutional restriction on the action of the legis- 
lature save that found in the grant to the federal government of the 
power to regulate commerce.* Yet if the rule laid down in the great 
majority of the decisions in this country is adopted, the power of the 
legislature is restricted to grants for the benefit of navigation and com- 
merce or for some other public purpose.? The common expression is 
that the state holds the title of lands under navigable waters in trust 
for the public benefit.6 There is, however, authority for the statement 
that the power of the legislature is in no way restricted and that it may 
grant to whomsoever it chooses for whatsoever purpose.’ 

In following the trust doctrine, the courts purport to lay down a 


rule of property law to the effect that the soil under navigable waters 
“is not the proper subject of ownership in the sense that it can be sold 
and disposed of as private property,” ® and therefore the state, having 





1 N. Y. Pusric Lanp Laws § 75, Consort. Laws, ch. 46, art. 6. 

2 For a discussion of this question, see 18 Harv. L. REv. 341. Also Stevens ». 
Paterson & Newark R. Co., 34 N. J. L. 532. 

3 GouLp, WATERS, 3 ed., ch. 4. 

4 It is well settled that Congress has ultimate and superior jurisdiction over navi- 
gable waters that are “‘avenues of commercial intercourse with other States.”’ 1 Woop, 
NUISANCES, 3 ed., § 473. 

5 The leading case is Illinois Central R. Co. v. Illinois, 146 U. S. 387. See especially 
Pp. 452-53. Matter of Long Sault Development Co., 212 N. Y. 1, 105 N. E. 849. 
In People v. B. & O. R. Co., 117 N. Y. 150, 156, 22 N. E. 1026, 1027, Gray, J., said 
that the only restriction on the power of the legislature in this connection was that 
it should be used “‘in the direction of public utility.” 

6 See People v. N. Y. & S.I. F. Co., 68 N. Y. 71, 78, where the court said: “The 
State in the place of the crown holds the title as trustee of a public trust.” 

7 Langdon v. Mayor, etc. of City of New York, 93 N. Y. 129. The trust doctrine 
is not applied in Massachusetts. Commonwealth v. Boston Terminal Co., 185 Mass. 
281, 70 N. E. 125. See also Stevens v. Paterson & Newark R. Co., 34 N. J. L. 532, 
550, per Beasley, C. J.: “Theprinciple seems universally conceded that . . . the public 
rights in navigable rivers can, to any extent, be modified or absolutely destroyed by 
statute.” For a statement of the law in the various states. see Shiverly v. Bowlby, 
152 U. S. 1, 18, and following; GouLp, WaTERs, 3 ed., § 56, and following; and 59 
L. R. A. 33, 43, n. 

8 18 Harv. L. REv. 362. In Illinois Central R. Co. ». Illinois, supra, the court says 
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a limited title, can grant no more than it has. If the ownership of the 
state is not complete, the courts mean either that entire dominion is 
impossible in the nature of things, or that the ownership though full is 
divided between the state and the public. But surely there is nothing 
in the nature of things to prevent the state or a private individual from 
holding as complete a fee in land under navigable waters as they may 
in any realty. The second alternative must be their real meaning. Yet 
merely to establish a rule of property law does not check the legislature, 
for the latter body may change rules of property subject to constitu- 
tional restrictions. Consequently to set a so-called rule of property 
law in the teeth of legislative act not constitutionally prohibited is to 
impose on the law-making body a court-made constitutional limitation, 
protecting public property in a way analogous to that in which private 
property is protected by the Fourteenth Amendment. That such con- 
stitution-making is quite unjustified does not need argument; that it 
is inexpedient is only the less clear. For it would seem that the adminis- 
tration of the natural highways of commerce is a matter best left in 
the hands of the legislature, composed of the representatives of the public 
whose rights are in question. Control of these agents is the proper 
means of securing the most beneficial disposition, from the public’s 
point of view, of the natural highways of intercourse. Whether one 
public use should yield to another, or whether private ownership should 
be restored, are hardly justiciable questions. 

The courts even in the jurisdictions supporting the trust doctrine 
should be slow to find that the legislature has exceeded its powers; for 
the determination of what is a public purpose is clearly one for the legis- 
lative branch of the government on considerations of time, place, and 
circumstances. The question before the court is identical with that which 
arises under the Fourteenth Amendment when the legislature is dealing 
with the power of eminent domain. The courts should act only if it is 
clear that the legislatures have acted unreasonably.® 





EQUITABLE RELIEF AGAINST INyuRIOUS FALSEHOODS. — A _ recent 
case presents in an interesting form the old problem as to the possibility 
of equitable relief against injurious falsehoods. Howell v. Bee Publishing 
Co., 158 N. W. 358 (Neb.). At an early stage in the gubernatorial cam- 
paign the plaintiff had made public a statement declining to be a candi- 
date for office and giving his reasons. Subsequently, however, he became 
an active aspirant for the Republican nomination. On the day before the 
primary election, the defendants, a daily newspaper of wide circula- 
tion, published the plaintiff’s former declination under the headlines: 
“HOweELL Witt Not Run. His ANNOUNCEMENT EXPLAINING Way His 
FRIENDS SHOULD Not Cast THEIR VOTES FoR Him.” The Supreme 
Court reversed and dismissed the order of the District Court granting 
an interlocutory injunction. The majority opinion is rested squarely on 





in speaking of the title to lands under navigable waters: “But it is a title different 
in character from that which the State holds in lands intended for sale.” 

9 See the dissenting opinion in Matter of Long Sault Development Co., 212 N. Y. 
1, 24, 105 N. E. 849, 856. 
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the constitutional provision guaranteeing “freedom of the press” and 
specifying that “truth ” and “good motives” shall be a defense in all 
trials for libel. 

The publication in the present case appears to have amounted to a 
deliberate falsehood, without justification. It is, therefore, somewhat 
difficult to see the bearing of the second clause of this provision, upon 
which, however, no less than upon the first, the court expressly relies.” 
Even if the clause be taken as a guarantee of trial by jury in all cases 
analogous to defamation, its application to a case in which exist no is- 
sues of fact or inference for a jury would seem unwarrantable. For the 
rest, no authorities are cited, a rapid survey of the history of govern- 
mental censorship apparently leading the court to the conclusion, despite 
a dictum to the contrary, that “freedom of the press” means the absolute 
and inalienable right to speak, print, and disseminate libels and lies, 
provided one is willing, subsequently, to pay for the privilege.* 

In a previous number of this REvrew Dean Pound has discussed at 
length the effect upon equity jurisdiction of such guarantees of free speech 
and trial by jury. He points out that that interpretation of “freedom 
of the press” which the court here adopts, though advocated by Black- 
stone ° and embodied in certain decisions,® is, nevertheless, open to severe 
criticism. It is far too sweeping and conflicts with many well-established 
decisioris.?. Any narrower interpretation, however, would fail to support 
the principal case. Here is involved no right of the defendant freely to 
publish his own ideas and opinions; the right contended for is that of re- 
publishing the composition of another, with a single, deliberately false 
statement of fact — in substance that the plaintiff was no longer a candi- 
date — appended. Moreover, ‘“‘absolute rights” are a slippery founda- 
tion upon which to base a sound opinion; freedom of any sort must 
inevitably be limited somewhere by the rights of others; and in incorpo- 
rating in a Bill of Rights, for their better protection, the more cherished 
common law immunities and privileges, there was no intention of dis- 
regarding these necessary limitations.’ Cooley’s interpretation of “free- 





1 Nes. Const., Art. I, § 5. “Every person may freely speak, write and publish on 
all subjects, being responsible for the abuse of that liberty; and in all trials for libel, 
both civil and criminal, the truth when published with good motives, and for justi- 
fiable ends, shall be a sufficient defence.” 

2 In his “concurring” opinion, Sedgwick, J., says: ‘The opinion does not . . . say 
why the fact that it is a defence in an action for libel to prove that the publication 
was for good motives and for justifiable ends should prevent a court of equity from in- 
terfering.” 

8 The syllabus, which by statute in Nebraska is written by the judge who voices 
the majority opinion, recites that “the publication of political matter in a newspaper 
cannot be enjoined merely because it is false or misleading, such relief being forbidden 
by . . . constitutional provisions.” 

4 See Dean Pound, “Equitable Relief against Defamation,” 29 Harv. L. Rev. 
640, 648-68. 

5 4 Bi. ComM., 152. 

6 The most important is Brandreth v. Lance, 8 Paige (N. Y.) 24. 

7 The position that the constitutional provision prohibits previous restraint in all 
cases of tortious writing or speaking would preclude relief in many cases where equity, 
however, will enjoin publications which it conceives are incidental to the attempted 
infringement of contracts or property rights. See the leading case of:Gee v. Pritchard, 
2 Swanst. 402; and also 4 Pomeroy, Ea. Jur., 3 ed., § 1353, and cases there cited. 

8 As Sedgwick, J., in his concurring opinion puts it: “the constitution itself pro- 
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dom of the press” as freedom from administrative and legislative censor- 
ship only, would seem most in accord with history, logic, common sense, 
and the authorities in general.!° So construed it would leave unimpaired 
the general rules of law; and, in the absence of need for trial by jury, 
equity should be as free to exercise concurrent jurisdiction here as in 
any other branch of the law of torts. This is the conclusion which Dean 
Pound reaches on principle; and it is supported by modern English 
authority.” 

If it be conceded, then, that reason discloses in a case like the present 
no fatal obstacle to equitable relief, the further question yet remains: 
Is there in this specific instance any tort, actual or threatened, upon which 
to base such concurrent jurisdiction? That the intentional infliction of 
injury, without justification, invariably constitutes a tort may or may 
not be settled law. But when the means employed are, as here, fraud- 
ulent, that is, in themselves illegal, the law is clear. Provided that the 
damage inflicted amount to “legal harm,” the injured party may recover 
in tort.'5 What legal harm, if any, then, has the present plaintiff suffered? 
Two possibilities suggest themselves.’ The immediate result of the 





vides that those who publish are ‘responsible for the abuse of that liberty’; and it is 
the abuse of the liberty that is enjoined and not the liberty itself.”” See also the remarks 
of Brown, J., in Robertson v. Baldwin, 165 U.S. 275; quoted in 29 Harv. L. REv. 
652, nN. 20. 

y 9 Cesare, CONSTITUTIONAL LimITATIONS, 7 ed., 605. He defines “freedom of the 
press” as “complete immunity from legal censure and punishment for the publica- 
tion, so long as it is not harmful in its character when judged by such standards as 
the law affords.” 

10 See supra, n. 7; also infra, n. 12. 

11 See 29 Harv. L. REv. 655, 668. Perhaps an added reason may be found in the 
more than usual difficulty of assessing money damages in the class of cases under 
discussion. 

12 Liverpool Ass’n. v. Smith, 37 Ch. Div. 170; Collard v. Marshall, [1892] 1 Ch. 571; 
James v. James, 13 Eq. 421. The American courts, affected no doubt by Puritanism’s 
distrust of equity, have only recently begun to exercise a concurrent jurisdiction over 
legal injuries through publication; and that indirectly by viewing such injuries as in- 
cidental to unlawful intimidation, boycotts, or extortion. For the earlier authorities, 
see Boston Diatite Co. v. Florence Mfg. Co., 114 Mass. 69, and the cases cited in Dean 
Pound’s article, 29 Harv. L. REv. 661, n. 60. For examples of the modern tendency, 
see ibid., 29 Harv. L. REv. 655, n. 41; 666, n. 78; and 667, notes 80, 82, and 83. 

3 Ratcliffe v. Evans, [1892] 2 Q. B. 524. This case bears an interesting analogy to 
the principal case in that the defendant newspaper was held liable for publishing a 
statement that the plaintiff had ceased to carry on business, knowing this to be un- 
true. Morasse v. Brochu, 151 Mass. 567, 25 N. E. 74. The cases are collected in 1 
Ames, CASES ON Torts, 3 ed., 693 ef seq. 

4 A third possibility might be added to these because of a certain historical interest. 
In Gee ». Pritchard, 2 Swanst. 402, Lord Eldon held that the writer of purely personal 
letters, apparently of no literary value, to whom the actual written pages had been 
returned, had, nevertheless, a sufficient “property right” to enable equity to enjoin 
the publication of copies which had been retained by the defendant. It might be 
urged on an attempted analogy with this famous old case that in the present case a 
property right of the plaintiff’s had been violated by the unauthorized publication of 
his written statement. Such a contention seems untenable because of plaintiff’s own 
prior publication of his statement to the world. However, it is not without interest. 
It calls attention to the somewhat metaphysical basis upon which the then unrecognized 
right of privacy was protected in the “parent” case of this entire branch of our law. 
It also not unnaturally suggests the thought that relatively very little more creative 
fancy would be required of a twentieth century Lord Eldon to find in the case before 
us the infringement of some emaciated but “technical” right of property. 
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defendant’s act was the violation of the plaintifi’s right to be freely voted 
on by his fellow citizens. But such a right is primarily political, not civil; 
it is enjoyed by enfranchised citizens only, not by all men equally. 
Its infringement, therefore, falls short of the civil “legal harm” now 
sought for.” Moreover, the practical difficulties in the way of any gen- 
eral interference by equity in local primaries support the view taken by 
the cases, that remedies other than equitable injunction must be looked 
to for the redress of such a wrong.* A loss, however, to constitute “legal 
harm” need not be of something to which plaintiff was already legally 
entitled,!” nor which was even certain, otherwise, to have accrued to him.!8 
Why then is not the plaintiff’s chance of election to public office, like 
any salaried business position, a probable pecuniary expectancy,!®— 
a right of substance? In analogous tort cases the damage need only be 
proved with such particularity as the circumstances allow; *° and reason 
would suggest that a suit in equity might well be maintained in a case 
like the present, where grave injury, for which damages would be inade- 
quate redress, was clearly and imminently threatened. The answer may 
well be that such a contention, however much in accord with the actual 
facts of politics under a spoils system, is too far removed from the com- 
mon law notion of the nature of office-holding to be maintainable in a 
court of law.24_ But even so, such an office of trust and honor might well 
be considered a social relation of profit and value, quite apart from the 
salary entailed. If so, it is as worthy of equity’s protection as, let us say, 
the domestic relation, where value, likewise, cannot be computed in 
terms of dollars and cents. 





% Fletcher v. Tuttle, rst Ill. 41, 37 N. E. 683; Kearns v. Howley, 188 Pa. 116, 41 
Atl. 273. As to the converse political right to cast one’s vote unhindered, its violation 
would seem, curiously enough, to be recognized as civil legal harm. At least this is 
true when the violation is intentional and in bad faith and when the plaintiff is wronged 
as an individual and not merely in common with the general public. Ashby v. White, 
2 Ld. Raym. 938; Lincoln v. Hapgood, 11 Mass. 350; 2 CooLey, Torts, 3 ed., 626, 


8o1. 

6 Fletcher v. Tuttle, 151 Ill. 41, 37 N. E. 683, distinguishing the use in such con- 
nection of the ordinary injunction in equity from that of the prerogative writs of man- 
damus and quo warranto. Winnett v. Adams, 71 Neb. 817, 99 N. W. 681, in which the 
court declares that the voters themselves constitute the proper tribunal for the redress 
of this class of wrongs. 

17 Rice v. Manley, 66 N. Y. 82; Lewis v. Corbin, 195 Mass. 520, 8 N. E. 
248. . 

18 In Chaplin v. Hicks, [1911] 2 K. B. 786, the court held that the deprivation of one 
chance in four of winning a beauty contest was legal harm for which actual damages 
might be estimated and awarded. Note that neither the conjectural nature of plain- 
tiff’s probable expectancy nor the fact that it depended wholly upon the act of a 
third person, intrusted with the final selection, prevented its infringement from amount- 
ing to a complete wrong. 

19 This right is one form of what Terry calls the “right to unimpaired pecuniary con- 
dition.” See Terry, LEADING PRINCIPLES OF ANGLO-AMERICAN Law, §§ 350-358. 
When the usurper of a public office is dispossessed by guo warranto or other suitable pro- 
ceeding, the money value of the office is recognized and the rightful holder allowed to 
recover in damages the amount of the emoluments. 2 CooLey, Torts, 3 ed., 629, 
630. 

20 The leading case is Ratcliffe v. Evans, referred to in n. 13, supra. 

21 MECHEM, PuBLIC OFFICES, § 241. Speaking of the common law the author says: 
“‘An office was regarded as a burden which the appointee was bound in the interest of 
the community and of good government to bear.” 
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Tue STATUS OF STATE MILITIA UNDER THE Hay Britt. — The United 
States Circuit Court of Appeals for the first circuit, reversing the Dis- 
trict Court for the District of Massachusetts,’ has held in a very recent 
opinion that a member of the Massachusetts militia who refuses to take 
the oath prescribed in the Hay Bill? is not relieved from federal obliga- 
tions under the Dick Bill and its amendments.’ Sweetser v. Emerson 
(not yet reported). The appellee, Emerson, contended that the Hay 
Bill provided for an organized militia consisting exclusively of a class 
designated National Guards;* that no one could be a member thereof 
without taking the federal oath;® that if he refused to take the oath, he 
could not be part of the organized militia, and so could not be required 
to do federal service under the terms of his existing contract.® In short, 
he argued that there was an implied repeal of the parts of the Dick 
Act requiring militiamen to perform such service without the oath.’ 

The law in general is not in favor of repeals by implication; if two 
measures are not so utterly inconsistent that they cannot stand together, 
both are enforced in the absence of an express provision to the contrary.° 
In addition, courts are even stricter when a repeal by implication would 
mean the relinquishing of a governmental power over any matter of 
public concern. The construction of the appellee would require such a 
surrender, and the burden is on him of proving that there is an imme- 
diate repeal of the sections of the Dick Bill '° supposed to conflict with 
the provisions of the Hay Bill. 

The keystone of Emerson’s argument is that the classification of the 
militia is an exclusive one and leaves no organized militia other than the 
National Guard. He cannot be amember of this force, as he has not taken 
the required oath, and so he says that he is ‘not a part of the organized 
militia." That this classification is not intended to be all-embracing is 
shown by other provisions of the Act. The army of the United States 
is to consist of certain named bodies, including the National Guard, 





1 Emerson v. Sweetser. Opinion given 1o August, 1916. 

2 NATIONAL DEFENSE ACT OF 3 JUNE, 1916. 

3 See 32 Stat. AT LARGE, 776, and 35 STAT. AT LARGE, 400. 

* See §§ 57, 58. 

5 See §§ 70, 71. 

6 See Mass. Acts oF 1908, ch. 604, §§ 85, 86. 

7 The Hay Bill contains no express repeal of existing statutes; there is only a general 
clause, repealing all inconsistent measures. See § 128. Thus any repeal of other acts 
must be found solely by implication. 

8 See 1 SUTHERLAND, STATUTORY CONSTRUCTION, 2 ed., § 247; SEDGWICK, STATU- 
TORY AND CONSTITUTIONAL Law, 2 ed., 97. 

® See Proprietors of Charles River Bridge v. Proprietors of Warren Bridge, 11 Pet. 
(U. S.) 420, 547; Wheeling, etc. Bridge Co. v. Wheeling Bridge Co., 138 U. S. 287, 
293; Birdv. U.S., 187 U.S. 118, 124. “ Neither will the court, in expounding a statute, 
give to it a construction which would in any degree disarm the government of a power 
which has been confided to it to be used for the general good — or which would enable 
individuals to embarrass it, in the discharge of the high duties it owes to the community 
— unless plain and express words indicated that such was the intention of the legisla- 
ture.” Chief Justice Taney, in Brown v. Duchesne, 19 How. (U. S.) 183, 195. 

10 The only contention was over the liability of the appellee under his existing con- 
tract; it was assumed that no new contracts may be made except under the terms of 
the Hay Bill. If there was no implied repeal, the appellee admitted his obligation 
to enter the service of the United States at the time he was called. 

11 See notes 4 and 5, supra. 




















NOTES 177 


and such other land forces as were authorized at the passage of the 
statute or might thereafter be authorized.“ By the Ditk Act the Massa- 
chusetts militia was one of those land forces authorized by law." By 
another provision it is enacted that the section should not be construed 
to prevent any state from maintaining existing organizations if they 
would conform to such regulations as the President should prescribe." 
At the passage of the Hay Bill there were no such regulations; so exist- 
ing organizations would temporarily remain as they were. The Hay Bill 
further provides that if any state fails to comply with or enforce the re- 
quirements of the Act, the National Guard of such state shall receive 
no aid from the United States.” This seems to imply that a state may 
still have a National Guard that is not organized under the Act; true, 
it will not be recognized for purposes of federal! aid, but it certainly does 
not follow that the United States will not enforce its rights to service 
from such body. Thus the Hay Bill assumes that organized militia may 
exist other than under its terms. Undoubtedly the ultimate aim of the 
policy expressed in the Hay Bill is the establishment of a standardized 
National Guard, and at the expiration of existing contracts, binding 
members to other forms of service, this object will be attained. But in 
the interim, the bill offers members of militia organizations the choice 
of becoming a part of the new body or. of retaining their status under 
outstanding contracts, subject to all the obligations thereof.!* Emerson, 
accordingly, was subject to federal service under his enlistment, signed 
in accordance with the terms of the Dick Act.!” 

Though not involved in the present decision the question arises as to 
the scope of authority over the National Guard conferred on the United 
States by the Hay Bill."* By the federal Constitution the power of 
Congress over the state militia is limited specifically to three purposes,'® 

12 See § 1. 

18 See 32 Stat. AT LARGE, 775. 

14 See R 62. 

1% See § 116. 

16 Tt is clear that congressional debates may not be used as a means of construing 
a statute, though they may be resorted to as a means of ascertaining legislative en- 
vironment at the time of enactment of a particular law. See Standard Oil Co. ». U. S., 
221 U.S. 1, 50. Reports of congressional committees are to be given but little more 
respect in interpretation. See St. Louis, etc. R. Co. v. Craft, 237 U. S. 648, 661. There 
is small aid to be obtained from the Congressional Record in the construction of the 
Hay Bill. The debates are full of contradictions. See 53 Conc. RECORD 5294; 53 
Conc. RECORD 5299. We have, accordingly, confined ourselves to the actual statute, 
and have found it sufficient to support the court’s opinion. 

17 Section 61 of the Hay Bill provides that no state shall maintain troops in time of 
peace other than as authorized in accordance with the organization prescribed under 
that Act. Militia are not generally considered troops in the sense in which the word is 
used in the Constitution of the United States. See Dunne v. People, 94 Ill. 120, 138; 
State v. Wagener, 74 Minn. 518, 523; Smith v. Wanser, 68 N. J. L. 249, 258. There is 
no reason to believe that the word is used in any different sense in this bill. Accord- 
ingly yo section would not forbid the continuance in service of men enlisted under the 

1C. ct. 

“The courts have thus far refused to apply the term ‘troops’ to bodies of men who 
are armed and who leave their ordinary vocations only temporarily for the purpose of 
training for short periods as the militia have done in the past, and restrict the applica- 
tion of that term to men who have adopted the military profession more or less as their 
calling.”” Statement made by the Judge Advocate General of the United States Army. 
18 See 53 Conc. RECORD 4927. 

19 J. S. Constitution, Art. 1, par. 8, cl. 15 and 16. 
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yet the Act now under discussion provides that Congress may draft the 
National Guard into the service of the United States for any object re- 
quiring troops in excess of those of the regular army.”° Escape from 
constitutional restrictions does not lie in a metamorphosis of the militia, 
for the National Guard is certainly to be militia.*! There was no intent to 
abolish this form of state organization; to avoid such a result was a 
prime reason for jettisoning the Garrison plan for a volunteer army.” 
-Though rendered more amenable to federal control and discipline, the 
National Guard remains a force enlisted and officered by the states, 
quartered within the states, and at the service of the states in time of 
peace. That the federal government will pay the members of the 
National Guard does not militate against its militia character, for this 
provision is only to insure the availability of efficient state forces.” 
Moreover, granting that the Guard retains its local nature, it cannot be 
shorn thereof by a federal draft. Called into the United States Army as 
militia, it serves as such and is protected by constitutional guarantees. 
Therefore compatibility with constitutional restrictions must be found 
in a waiver by the militia of its right to be called on as such to serve the 
nation for only three specified purposes. It would appear that the 
states, by enlisting men under the authority of the bill and by accepting 
federal aid as therein provided, will waive their right to object to the 
action of Congress under the terms thereof — by action under the Act 
they have given their assent. As for the individuals, their enlistment oath 
binds them to serve under the conditions prescribed by law, to defend 
the United States against all enemies whomsoever, and to obey the orders 
of the President. This would seem to constitute an express waiver of 
their constitutional right to object to a draft for other than the con- 
stitutionally specified purposes. Congress accomplishes this result by 
using its constitutional power to organize the militia to abolish the con- 
' stitutional limitations placed on its use of the militia. A state is given 





20 See §§ 101, 111. 
2 The National Guard is provided for under the title “The Militia.” Names are 
not of. great importance in general, but the term “militia” has an important con- 
stitutional history behind it, and it is to be presumed that Congress uses it with this 
historical connotation in mind. ‘Remember always that the great principle of the 
Constitution on that subject is that the militia is the militia of the States, and not of 
the general government, and being thus the militia of the States, there is no part of 
the Constitution worded with greater care and with a more scrupulous jealousy than 
that which grants and limits the power of Congress over it.”” 2 WEBSTER, WORKS, 95. 

% See 53 Conc. RECORD 4951. It was stated by a member of the Senate Commit- 
tee on Military Affairs that to adopt the Garrison scheme would be destructive of the 
National Guard. See 53 Conc. RECORD 4929. Chairman Hay of the House Commit- 
tee declared that there was no attempt to legislate any organization whatever out of 
existence. See 53 Conc. RECORD 5299. 

See §§ 74, 75, where the qualifications of officers are set out, but no change in 
the authority from which they take their commission is made. 

Sections 69, 70, and 71 make no change in the method of enlistment, though the 
contract is changed. 

Section 68 gives states the right to determine and fix the location of the units of 
the National Guard within their respective borders. 

Section 61 says that the Act does not limit the use of the National Guard by the 
states during time of peace. 

% See 53 Conc. RECORD 4951. 
% See §§ 70, 71. 
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the choice of having no militia or one unprotected by constitutional 
guarantees. The net result is that the old sort of militia, known to the 
Constitution, is to be done away with. 





THE PROPOSED MoDEL STATUTE ON INSANITY AND CRIMINAL RE- 
SPONSIBILITY. — The revolution of the social conception of insanity, 
together with the recognition that it is a disease rather than a bedevil- 
ment,! has led to a demand for more humane and scientific methods of 
dealing with insane offenders. Accordingly, the Institute of Criminal 
Law and Criminology, at last summer’s meeting, approved a model 
statute intended to define criminal responsibility in its relation to in- 
sanity with a view of substituting for the rule of M’Naghten’s Case? a 
test more in accord with contemporary theories. Section 1, the gist of 
the proposed statute, provides that ‘No person hereafter shall be con- 
victed of any criminal charge, when at the time of the act or omission 
alleged against him, he was suffering from mental disease and did not 
have by reason of such disease the particular state of mind which must 
accompany such act or omission in order to constitute the crime charged.” 
The test thus laid down is open to numerous objections. It neglects en- 
tirely the important and steadily growing class of crimes in which a spe- 
cific intentis unnecessary. Under the statute those who have a mania for 
purchasing lottery tickets, for dispensing liquors to minors, or for fre- 
quenting gambling dens and brothels would be unable to plead insanity 
and would apparently be sent to prison instead of to an insane asylum. 
Nor would the statute cover statutory rape committed by insane offend- 
ers. Inasmuch as the criminal law of the future will be greatly con- 
cerned with cases in which a particular state of mind is unimportant, the 
statute is not comprehensive enough for a model act. 

It is difficult to see wherein the proposed legislation would materially 
change the existing legal stituation.* The section adequately states the 





! The supernatural view of insanity persisted as late as 1862. In State v. Brandon, 
& Jones (N. C.) 463, the court said: “‘The law does not recognize any moral power 
compelling one to do what he knows is wrong. ‘To know the right and still the wrong 
pursue’ proceeds from a perverse will brought about by the seductions of the evil one. 

. If the prisoner knew that what he did was wrong, the law presumes that he had 
the power to resist it against all supernatural agencies.” In the same year (1862) the 
Lord Chancellor of England declared in the House of Lords that “the introduction of 
medical theories into the subject has proceeded on the vicious principle of consid- 
ering insanity as a disease.” HANSARD, DEBATES, Ist series, clxv, 1297. 

2 10 Cl. & Fin. 200. 

3 At present the states may be divided into three groups. The first is composed of 
those in which the rule of M’Naghten’s Case has been adopted as the complete state- 
ment ‘of the law. This is true in the federal as well as in the following state courts: 
Ark., Cal., Del., Id., La., Me., Minn., Miss., Mo., Neb., N. J., Nev., N. Y., N. C., Okla., 
Ore., S. D., Tenn., Va., Wis., Ga. (but see Flanagan ». State, 103 Ga. 619) and Tex. 
(but see Harris v. State, 18 Tex. Cr. App. 287). Wrong is in many cases understood to 
mean morally wrong. U. S. v. Guiteau, 10 Fed. 161; People v. Schmidt, 216 N. Y. 
324. See 29 Harv. L. REv. 538. 

In the second group the effect of insanity on the emotions and will is recognized and 
the so-called irresistible impulse test is added to the knowledge test. This test was 
first used by Chief Justice Shaw in Commonwealth v. Rogers, 7 Metc. (Mass.) 500, 
and by Chief Justice Gibson in Commonwealth v. Mosler, 4 Barr (Pa.) 266. It has 
been followed in Conn., Ia., Ky., Mont., and Ohio. 

The third group leaves it all to the j jury whether, as a matter of fact, responsibility 
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sound rule that an insane delusion may eliminate knowledge of “‘the 
nature and quality of the act” and so prevent the necessary mental ele- 
ment. But an insane delusion of this sort is a species of the genus mistake 
of fact, and excuses on that ground. What the section fails to cover is the 
“irresistible impulse” case, the case, that is, where the power of choice 
is negatived by the mental disorder; in more scientific terms, where the 
ratio between impulse and inhibition is abnormal. This is a material 
omission. If this is not a true analysis of the meaning of the statute, the 
fact that it is a reasonably possible analysis makes the proposal unsatis- 
factory as model legislation. 

The statute, according to its authors, will introduce the doctrine of par- 
tial responsibility, 7. e., the holding of lunatics for part of their crimes. 
It would seem to lead to the result that the law would establish a baro- 
metric scale of states of responsibility divided into.as many grades as there 
are degrees of insanity. Ashas been pointed out, a “ phrenometer,” which 
will penetrate into the human soul and fix the exact degree of mental 
malady, has not yet been invented. To admit such partial responsibility 
is to make concessions to a science of the past where partial insanity was 
recognized. The creation of a class who would be held responsible in 
part only would lead to faulty results, for when conflicting evidence of 
alienists is introduced there will be danger of a compromise by the jury, 
and either a prisoner who is responsible will receive too light a punish- 
ment or one who ought to escape altogether will be condemned. 

The truth is that for reasons that have been becoming increasingly 
clear with the development of knowledge about mental things, it is as 
yet impossible to crystallize any scientifically correct test into a rule of 
law which shall be comprehensive and precise. But if we consider that 
cases must be decided, and by juries, some general rule of approximate 
applicability becomes indispensable. The incompleteness as such a rule 
of section 1 of the present statute follows from what has been said. 
Previous rules, though less precise, were more complete. For all previous 
rules required knowledge of the “nature and quality of the act,” thus 
covering the ground of section 1. The “irresistible impulse” cases 
supply the element of power of choice. M’Naghten’s Case, by the moral 
flavor of its test, gave juries an excuse to hang only the right men. The 
best solution lies then not in a new rule, but in a new jury. And if a 
jury of experts is made impossible of proposal by the improbability that 





does or does not exist. The criterion of legal responsibility is the existence of a causal 
connection between the mental disease and the crime. This test has been adopted in 
N. H. (State v. Jones, 50 N. H. 369), Ala. (Parsons v. State, 81 Ala. 577, 2 So. 854), 
Tll., Ind., Kan., Mich. See OPPENHEIMER, CRIMINAL RESPONSIBILITY OF LUNATICS, 
78-80. 

4 This method has been followed in Greece. GREEK PENAL Cope, 1835, Art. 87, 
provides: “If it clearly and unambiguously appears from all the circumstances, that. 
owing to any of the states of mind specified in the previous article (Art. 86) the in- 
tellectual powers are not completely abolished, but nevertheless substantially disturbed 
and weakened to such an extent that from such cause, the condition for the applica- 
tion of full punishment provided by law to be inflicted is not present, the punishment 
shall be reduced, the reduction being in proportion to the deviation from the normal 
standard of responsibility found to exist in each case.” 

Utah recognizes the doctrine of partial responsibility in State v. Anselmo, 148 Pac. 
1071. 
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any legislature could or would adopt it,> the next best course is to assure 
expert and impartial advice to the jury of inexperts. This is what the 
committee has done in its additional bill relating to expert testimony.® 
One of the chief abuses of the insanity plea has been the partisanship of 
such testimony. The very essence of scientific testimony should be 
its disinterestedness, and the statute, by allowing the court to call in its 
own experts, takes a step in the proper direction. It is, however, to be 
regretted that the final draft of the statute omits provisions for the 
establishment of psycho-pathological wards 7? where the accused may be 
observed pending trial, for only such a provision could lead to a thorough 
knowledge of the case. It must be remembered that the expert is called 
on as a rule to testify not to the present mental condition of the accused, 
but to his mental state at the time of the alleged crime, which is usually 
several months past.* On the whole the administrative features of the 
statute do not make as radical a change as one might desire, probably for 





5 As to the unconstitutionality of a jury of experts, see THAYER, PRELIMINARY 
TREATISE ON EVIDENCE, 94, where various cases are collected in which juries of various 
sorts of experts have been used. Indeed, a jury of experts would be to-day in a very 
real sense a modern revival of the ancient jury of the vicinage. Neighbors were sum- 
moned because they were wise through propinquity; experts are summoned because 
they are wise through study and education. We are going back to a demand for 
special knowledge in the jury, reacting from the mischievous search for impartiality 
in ignorance. 

6 “Sec. 1. Summoning of Witnesses by Court. Whenever in the trial of a criminal 
case the issue of insanity on the part of the defendant is raised, the judge of the trial 
court may call one or more disinterested qualified experts, not exceeding three, to 
testify at the trial, and if the judge does so, he shall notify counsel of the witnesses so 
called, giving their names and addresses. Upon the trial of the case, the witnesses 
called by the court may be examined regarding their qualifications and their testimony 
by counsel for the prosecution and defense. Such calling of witnesses by the court 
shall not preclude the prosecution or defense from calling other expert witnesses at 
the trial. The witnesses called by the judge shall be allowed such fees as in the dis- 
cretion of the judge seem just and reasonable, having regard to the services performed 
by the witnesses. The fees so allowed shall be paid by the county where the indict- 
ment was found. 

Sec. 2. Written Report by Witnesses. When the issue of insanity has been raised 
in a criminal case, each expert witness, who ha- examined or observed the defendant, 
may prepare a written report regarding the mental condition of the defendant based 
upon such examination or observation, and such report may be read by the witness 
at the trial after being duly sworn. The written report prepared by the witness shall 
be submitted by him to counsel for either party before being read to the jury, if request 
for this is made to the court by counsel. If the witness presenting the report was 
called by the prosecution or defense, he may be cross-examined regarding his report 
by counsel for the other party. If the witness was called by the court, he may be ex- 
amined regarding his report by counsel for the prosecution and defense.” 

7 An earlier draft of the statute had provided that: “‘Whenever in the trial of a 
criminal case the existence of mental disease on the part of the accused, either at the 
time of the trial or at the time of the commission of the alleged wrongful act, becomes 
an issue in the case, the judge of the court before whom the accused is to be tried or 
is being tried shall commit the accused to the State Hospital for the Insane, to be de- 
tained there for purposes of observation until further order of court. The court shall 
direct the superintendent of the hospital to permit all the expert witnesses summoned 
in the case to have free access to the accused for purposes of observaticn. The court 
may also direct the chief physician of the hospital to prepare a report regarding the 
mental condition of the accused. This report may be introduced in evidence at the 
trial under the oath of said chief physician, who may be cross-examined regarding the 
report by counsel for both sides.” 

8 See Dr. White in 4 J. CRmmmNAL LAw AND CRIMINOLOGY, 106. 
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fear that a stronger statute would never be adopted, or perhaps would be 


held unconstitutional. 
Other sections of the statute provide useful reforms for dealing with 
persons who are acquitted because of insanity.° 










RECENT CASES 


ADMIRALTY — JURISDICTION OF CourRT OF A NEUTRAL CouNTRY TO DECREE 
“RESTITUTION OF PRIzE MADE IN BREACH OF THAT COUNTRY’S NEUTRALITY. 
INTERNATIONAL LAW — RIGHT TO SEQUESTRATE PRIZES IN NEUTRAL 
Ports — Immunity OF SHIP FROM SUIT BECAUSE OF FOREIGN SOVEREIGN’S 
INTEREST. — The A ppam, which had been lawfully taken as prize by a German 
man-of-war, was brought into Hampton Roads by a prize crew, who asked that 
the ship be interned until the end of the war, claiming a right of such intern- 
ment under a treaty. While the Secretary of State was still considering the 
application for internment, the British owners filed libels in the United States 
District Court to recover possession of the ship and cargo. The court decreed 
the restitution. The Appam, 234 Fed. 389 (U. S. Dist. Ct., E. D., Va.). 
For a discussion of this case, see NOTES, p. 161. 

















ADMIRALTY JURISDICTION — POWER OF A STATE CourRT TO DECREE THE 
SALE OF A VESSEL. — Plaintiffs are the minority owners of a vessel and are 
dissatisfied with the employment thereof by the majority owners. An ac- 
counting, the appointment of a receiver, the sale of the vessel, and a division 
of the proceeds ratably amongst the part owners are sought by the plaintiffs 
in a State court. Held, that the U. S. district courts have exclusive jurisdic- 
tion to give the relief sought. Fisher v. Carey, 159 Pac. 577 (Cal.). 

The Constitution provides that “The Judicial power [of the United States] 
shall extend ... to all Cases of Admiralty and Maritime Jurisdiction.” 
Art. III, § 2. The Judiciary Act gives to the district courts original .juris- 
diction in all civil admiralty cases, reserving to suitors in all cases the remedies 
of the common law where it is competent to afford relief. U.S. Comp. Stat. 
1913, §991 (3). Manifestly, this Act was not intended to, and no act of Con- 
gress can, detract from the jurisdiction left in the State courts by the Constitu- 
tion. It is to the Constitution, therefore, that one must go to ascertain whether 
equitable relief, such as is desired in a suit for partition and sale, may be 






















9 “Sec. 2. Whenin any indictment or information any act or omission is charged 
against any person as an offense, and it is given in evidence on the trial of such person 
for that offense that he was mentally diseased at the time when he did the act or made 
the omission charged, then if the jury before whom such person is tried concludes that 
he did the act or made the omission charged, but by reason of his mental disease was 
not responsible according to the preceding section, then the jury shall return a special 
verdict that the accused did the act or made the omission charged against him but was 
not at the time legally responsible, by reason of his mental disease. 

Sec. 3. When such special verdict is found, the court shall remand the prisoner to 
the custody of [the proper officer] and shall immediately order an inquisition by [the 
proper persons] to determine whether the prisoner is at that time suffering from a 
mental disease so as to be a menace to the public safety. If the members of the inquisi- 
tion fiad that such person is mentally diseased as aforesaid, then the judge shall order 
that such person be committed to the state hospital for the insane, to be confined there 
until he shall have so far recovered from such mental disease as to be no longer a 
menace to the public safety. If they find that the prisoner is not suffering from mental 
disease as aforesaid, then he shall be immediately discharged from custody.” The 
two bills, and the report of the committee recommending them, may be found in 
7 J. CRimmnat Law AND CRIMINOLOGY, 484. 
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given in the State courts. Inasmuch as the Constitution confines itself to an 
affirmative declaration of jurisdiction in the Federal courts over admiralty 
matters, it is obvious that it makes no distinction between legal and equitable 
remedies so far as the concurrent jurisdiction of the State courts is concerned. 
Hence the State courts are deemed competent to exercise their customary 
jurisdiction whether the relief sought is properly granted by a common law 
court or a court of chancery. Knapp, Stout Co. v. McCaffrey, 177 U.S. 638; 
Swain v. Knapp, 32 Minn. 429, 21 N. W. 414. It is true that the decree of a 
sale in co-tenancy is a right acquired comparatively recently by equity. 1 FREE- 
MAN, CO-TENANCY AND PartITION, § 537. But its jurisdiction over proceedings 
for partition in such cases has long been established. FREEMAN, supra, § 423. 
So it would seem as if the right of sale were simply a new incident to a general 
jurisdiction long held, and thus not in conflict with admiralty’s jurisdiction. 
It is well settled, on the other hand, that the district courts have exclusive 
jurisdiction to entertain an action in rem. Steamer Petrel v. Dumont, 28 Ohio 
St. 602; BENEDICT, ADMIRALTY, § 313. In the principal case, however, it is 
not the action, but the enforcement which is im rem. Accordingly it is clear 
that the State court has jurisdiction to grant the relief sought; and so it has 
been decided in several well-considered cases. Andrews v. Betts, 8 Hun (N. Y.) 
322; Swain v. Knapp, supra; Reynolds v. Nielson, 116 Wis. 483, 93 N. W. 
455. See Leon v. Galceron, 11 Wall. (U. S.) 185, 191. This is all the more 
desirable since the Admiralty courts have steadfastly refused to decree a sale 
at the instance of a minority owner. Tunno v. Betsina, Fed. Cas. 14236; 
Lewis v. Kinney, Fed. Cas. 8325; The Ocean Belle, Fed. Cas. to402. Indeed 
it has been urged that the Admiralty courts have no jurisdiction to decree a 
sale under these circumstances; but there seems no substantial ground for such 
a doctrine. See Coyne v. Caples, 8 Fed. 638, 639-40; HuGHes, ADMIRALTY, 
§ 189. But see Story, PARTNERSHIP, § 439. 


ATTORNEY AND CLIENT — DISCHARGE WITHOUT CAUSE — ACTION ON COon- 
TRACT FOR BREACH. — An attorney was employed to procure certain awards, 
his fee to be a percentage of the recovery. After having made material progress, 
he was discharged without cause. The client employed another attorney, 
who procured the awards. The original attorney now sues on the contract. 
Held, that he cannot recover on the contract. Martin v. Camp, 41 N. Y.L. J. 
241 (Ct. of App.) 

The measure of damages for a breach of such a contract was discussed in an 
earlier issue of the REVIEW, in dealing with the decision of the Appellate Division 
upon this case. See 28 Harv. L. REv. 101. The lower court had allowed the 
attorney to recover on the contract. The principal case reverses this decision 
and holds that the attorney may not recover on the contract, but is limited to 
a recovery upon a quantum meruit. An attorney is bound by the contract both 
as to his services and the compensation for them. Houghton v. Clarke, 80 Cal. 
417, 22 Pac. 288. See Tenney v. Berger, 93 N. Y. 524, 529. It isa fundamental 
principle of contracts that both parties must be bound by the agreement. To 
this rule there is the notable exception of the voidable promise of an infant. 
Holt v. Clarencieux, 2 Strange 937. The principal case would make these con- 
tracts also voidable at the option of the client. It is doubtful whether policy 
demands the extension of such an anomaly. The attorney has no peculiar 
advantage in the formation of the agreement, for the client, unlike the infant, 
is presumably competent to contract; the fiduciary relation arises afterward. 
On the other hand, such a right would enable the client unjustifiably to deprive 
the attorney entirely of the benefits of the contract, though the services were 
substantially complete. A client may dissolve his relationship with the at- 
torney at any timeand without cause. In re Dunn, 205 N. Y. 398, 98 N. E. 
944; Lynch v. Lynch, 99 Ill. App. 454; Delaney v. Husband, 64 N. J. L. 275, 
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45 Atl 265. This would seem to give him ample protection. It follows that 
the attorney should be allowed to recover for breach of the contract. The 
weight of authority is to this effect, and opposed to the principal case. Bartlett 
v. Odd-Fellows’ Sav. Bk., 79 Cal. 218, 21 Pac. 743; Scheinesohn v. Lemonek, 
84 Ohio St. 424,095 N. E. 913; Moyer v. Cantieny, 41 Minn. 242, 42 N. W. 1060. 
The scope of this decision, however, is expressly limited to an attorney em- 
ployed for a single litigation. 


BANKRUPTCY — DISCHARGE — DEBTS NOT AFFECTED: RIGHT OF REIMBURSE- 
MENT OF ONE INDUCED BY FALSE REPRESENTATIONS TO BECOME SURETY. — 
One Dunfee by false representations induced a surety company to become surety 
on his bond. Upon Dunfee’s default the company was compelled to pay on 
the bond. Later Dunfee was discharged in bankruptcy. Section 17, cl. 2, of the 
‘National Bankruptcy Act (U. S. Comp. Star., § 9601) provides that a discharge 
in bankruptcy shall not release a debtor from “liabilities for obtaining property 
by false pretenses or false representations.”” The company sues for reimburse- 
ment. Held, that it may recover. In the matter of Dunfee, 56 N. Y. L. J. 287. 

The Bankruptcy Act originally provided that a judgment for any fraud 
should not be released by a discharge in bankruptcy. Under such a broad pro- 
vision it is clear that obtaining a loan under false pretenses creates a liability 
which is not discharged in bankruptcy. Forsyth v. Vehmeyer, 177 U. S. 177. 
This part of the Act was amended to its present form in 1903. The effect of the 
amendment is to require the obtaining of actual property by fraud, in order 
to bar the operation of discharge. Rudstorm v. Sheridan, 122 Minn. 262, 142 
N. W. 313. Obtaining a promissory note by fraud has been held to constitute 
the statutory crime of obtaining property by false pretenses, even though no 
payment has been made on the note. See People v. Reed, 70 Cal. 529, 11 Pac. 
676. The obligation incurred is considered to satisfy the statutory requisite 
of “property.” It has also been intimated that fraudulently inducing another 
to become a surety may constitute the crime. See State v. Thatcher, 35 N. J. L. 
445. No reason is apparent why the same facts would not satisfy the require- 
ment of the bankruptcy statute. Where, as in the principal case, payment is 
made on the obligation, there would seem to be no doubt that “property” 
is obtained. For the intended and proximate result of the fraud is the payment 
of money. The Act also requires that property be “obtained.”’ But the crime 
of fraudulently obtaining property is held to be committed by fraudulently 
inducing delivery of a chattel to a third person. Musgrave v. State, 133 Ind. 
297, 32 N. E. 885. There is no reason why this should not govern the prin- 
cipal case. The tendency of the courts, however, has been to give as wide ef- 
fect as possible to discharges in bankruptcy. See Hennequin v. Clews, 111 
U.S. 676; Gleason v. Thaw, 236 U.S. 558. In view of such policy, it is possible 
that other courts may reach a different result. 


CONSTITUTIONAL LAW — CONSTRUCTION, OPERATION AND ENFORCEMENT 
OF CONSTITUTIONS — MEANING OF LEGISLATURE IN THE FEDERAL CON- 
STITUTION. — The general assembly of Ohio passed an act rearranging the con- 
gressional election districts. Under the referendum provision of the state con- 
stitution the law was submitted to popular vote and disapproved. Art. 1, 
§ 4, of the Constitution of the United States provides that “the times, places 
and manner of holding elections for Senators and Representatives shall be 
prescribed in each state by the legislature thereof.” A mandamus was brought 
to order the state election officers to disregard the referendum as void. Held, 
that the referendum may constitutionally be made part of the state legislative 
power for the purpose of creating congressional districts. State of Ohio ex rel. 
Davis v. Hildebrant, 36 Sup. Ct. Rep. 708. 

The court argued only the constitutional objection that the inclusion of the 
referendum in the state legislative power for the purpose of creating congres- 





RECENT CASES 185 


sional districts is destructive of a republican form of government. U.S. Consrt., 
Art. 4,§4. This is a political question not for judicial determination. Pacific 
States Tel. & Tel. Co. v. Oregon, 223 U.S. 118. See 24 Harv. L. Rev. 141. Cf. 
Kiernan v. City of Portland, 57 Ore. 454, 112 Pac. 402; State v. Board of Com- 
missioners, 93 Kan. 405, 144 Pac. 241. But the question whether the word 
“legislature” in Art. 1, § 4, of the Constitution means the periodical repre- 
sentative assembly of the state, or the whole constitutional law-making ma- 
chinery, including, as in this case, the people acting by initiative or referendum, 
was not discussed. The latter construction has been approved by a decision 
of the Supreme Court of South Dakota. State ex rel. Schrader v. Polley, 26 
S. Dak. 5,127 N.W.848. See 24 Harv. L. REV. 220. In 1911 Congress impliedly 
recognized the more inclusive definition by providing that states might re- 
district themselves “in the manner provided by the laws thereof.” 37 Srar. 
AT LaRGE, 13, ch. 5, Comp. STAT. 1913, § 15. The decision in the principal 
case assures the constitutionality of this act, and, although it does not in terms 
discuss the point, necessarily sanctions the definition of the South Dakota case. 


CoNTRACTS — DEFENSES: IMPOSSIBILITY — FAILURE OF CONSIDERATION — 
DIMINUTION OF PRICE. — In 1911 a gas company entered into a contract with 
an urban council whereby the gas company was to install a gas plant, furnish 
street lamps, and maintain them for five years. The council agreed to pay 
therefor a fixed annual sum per lamp, payment to be made in four equal quar- 
terly installments. On January 1, 1915, the Defence of the Realm Act pro- 
hibited lighting street lamps “until further order.” Consequently no gas was 
consumed between January 1, 1915, and November 1, 1915, when the gas 
company sued for the first three quarterly installments of 1915. Held, the gas 
company can recover. Leiston Gas Co. v. Leiston-cum-Sizewell Urban District 
Council, [1916] 2 K. B. 428. 

Where performance is rendered impossible by domestic law, the promisor is 
not liable. Bailey v. De Crespigny, L. R. 4 Q. B. 180; Horlock v. Beal, [1916] 
1 A. C. 486; Cordes v. Miller, 39 Mich. 581. This defense rests upon the 
policy of the law in refusing to force a party to do that which it has expressly 
forbidden. See 18 Harv. L. Rev. 384. The principal case goes further, in 
that it allows the defaulting party to profit by his non-performance. The 
court, considering the erection of the plant and lighting system, the full per- 
formance for a long period, and the indefinite duration of the order, decided 
that there had not been a substantial failure of consideration. Thus the plain- 
tiff’s breach neither created liability, nor did it furnish a defense for defendant’s 
refusal to perform. It would seem equitable in such a case to diminish the con- 
tract price, to which the plaintiff is thus entitled, to the extent that he has 
profited by his non-performance. In the principal case, under this rule, the 
plaintiff would recover the installments reduced by the expenses which he has 
saved by his non-performance. He would then recover fully for the services 
performed and his profit for the whole. This remedy in the nature of a re- 
coupment for unearned enrichment is recognized in France, Germany, and other 
jurisdictions following the civil law. See WiLuiston, SALES, § 606. Surely 
the law, having created the loss, should apportion it equitably. 


CORPORATIONS — CAPITAL, STOCK, AND DIvIDENDS — NATURE OF OVER- 
ISSUED Stock. — The defendant corporation issued stock certificates in excess 
of its charter limit to a purchaser for value without notice. The purchaser 
assigned to a third person for value “all claims and demands of every descrip- 
tion and kind” against the defendant. Later he assigned the certificates with- 
out consideration to the plaintiff. The defendant refused to issue new.cer- 
tificates to the plaintiff. The plaintiff sues. Held, that he may not recover. 
Smith v. Worcester, etc. Ry. Co., 113 N. E. 462 (Mass.). 

An issue of stock in excess of the charter limit is void. New York, etc. R. Co. 
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v. Schuyler, 34 N. Y. 30; Scovill v. Thayer, 105 U.S. 143. An illustration of 
this is the fact that equity will not compel the corporation to recognize as a 
shareholder a person acquiring certificates of such stock. 1 Cook, CoRPORA- 
TIONS, 6 ed., § 284. But the bond fide purchaser of such certificates may re- 
cover damages at law. A stock certificate is a representation by the corpora- 
tion that the person to whom it is issued is the owner of shares. In re Bahia, 
etc. R. Co., 3 Q. B. 584. If knowledge of the falsity of the misrepresentation 
can be brought home to the corporation, all the requisites of an action of deceit 
are present. See First Avenue Land Co. v. Parker, 111 Wis. 1, 9, 86 N. W. 
604, 607. Recovery may also be based on estoppel. For a corporation wrong- 
fully refusing to recognize as owner the transferee of a valid certificate may be 
held liable in an action on the case. See Protection Life Ins. Co. v. Osgood, 93 
Ill. 69. Some courts also permit the transferee to recover in assumpsit. Hill 
v. Pine River Bank, 45 N. H. 300. A recovery in trover has also been allowed. 
Ralston v. Bank of California, 112 Cal. 208, 44 Pac. 476. A purchaser for value 
of a void certificate, in an action for refusal to issue a new certificate, should 
have the same three remedies. For against a bond fide purchaser of a certificate 
of void stock the corporation is estopped to set up invalidity. In re Bahia, 
etc. R. Co., supra. See Allen v. South Boston R. Co., 150 Mass. 200, 204, 22 
N. E. 917, 918. But the plaintiff in the principal case was not a purchaser for 
value. He therefore acquired only the rights of his assignor. As under any of 
the theories of recovery set forth the bond fide purchaser of overissued stock 
holds only a “claim or demand,” the assignor had already assigned his rights 
and had nothing to give to the plaintiff. 


DANGEROUS PREMISES — LIABILITY OF CONTRACTOR IN POSSESSION TO 
EMPLOYEE OF OwNER. — The defendant, a contractor, was in possession of 
certain premises while erecting a building for the owner. The contract pro- 
vided that defendant should afford the use of scaffolding to other tradesmen 
employed by the owner. The plaintiff, a tradesman, fell on the scaffolding and 
was injured. Held, that the plaintiff is entitled to the rights of an invitee. 
Elliott v. C. P. Roberts & Co., 32 Times L. R. 478. 

As a greater duty of care as to the condition of the premises is owed by 
the landlord to an invitee than to a licensee, the determination of the status 
of an entrant upon the land becomes a matter of distinct importance. See 28 
Harv. L. REv. 329. Now it has been held that the servant of a landowner is 
merely a licensee in a structure in course of erection on the land by an inde- 
pendent contractor. Blackstone v. Chelmsford Foundry Co., 170 Mass. 321, 49 
N. E. 635. For according to the general rule, the acquisition of the status of 
invitee is dependent on the fact that the entry on the land was at the express or 
implied invitation of the occupier and to his business interest. See Indemaur 
v. Dames, L. R. 1 C. P. 274, 288. In the principal case, however, tiie use of the 
premises by the servants of the landlord was one of the considerations of the 
contract. Now it is true that the plaintiff can have no direct right under a 
contract to which he is not a party. Marvin Safe Co. v. Ward, 46 N. J. L. 19; 
Roddy v. Missouri Pacific R. Co., 104 Mo. 234, 15 S. W. 1112. But the con- 
tract in establishing the business interest of the contractor in the use of the 
premises by the plaintiff does determine the plaintiff’s status. For such 
interest need not necessarily be direct. Watkins v. Great Western Ry. Co., 
46 L. J. C. P. 817. Low v. Grand Trunk Ry. Co., 72 Me. 313. The same re- 
sult has been reached where the premises were jointly occupied by a contractor 
and the plaintiff’s employer. Gile v. Bishop Co., 184 Mass. 413, 68 N. E. 837. 
Instead of basing the right of recovery on these technical relationships, it 
might have been better to adopt a single broad rule of reasonable care, such as 
that once stated in a well-known English opinion. See Heaven v. Pender, 11 
Q. B. D. 503, 509. But the courts have not followed this suggestion. There is a 
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tendency, however, in some American decisions to extend the limits of the 
invitee relationship. Adanta Cotton Seed Oil Co. v. Coffey, 80 Ga. 145, 4 S. E. 
759; Illinois Central R. Co. v. Hopkins, 200 Ill. 122, 65 N. E. 656. 


DEEDS — ConsTRUCTION — LiFE EstaTE RAISED BY IMPLICATION. —A 
settlor by deed assigned the residue of a long term for years to trustees, to the 
use of A. and B., husband and wife, “for and during the term of their lives as 
tenants in common’’; and “after the decease of the survivor” to the use of 
their children. A. died leaving children. Held, that B. was entitled during 
the remainder of her life to the whole of the net income from the property. 
In re Stanley’s Settlement, 51 L. J. 206 (Ch. D.). 

The court here raised a life-estate in the survivor by implication to fill the 
unintentional gap in the limitations. Such cross-limitations to the survivor 
have often been implied in the case of wills. Ashley v. Ashley, 6 Sim. 358; 
Draycott v. Wood, 8 L. T. (N. Ss.) 304. See In re Hudson, 20 Ch. D. 406, 415. 
But as to deeds, the authorities have declared that no estate or trust can arise 
by implication. See Norton, DEEDS, 377; FEARNE, CONTINGENT REMAIN- 
DERS, 9 ed., 49. As regards legal estates, the cases bear them out. Cole v. 
Levingston, 1 Vent. 224; Doe v. Dorvell, 5 T. R. 518. See 1 JARMAN, WILLS, 
6 ed., 660. In equity, however, there have been some decisions in which 
estates have been implied as in the principal case. Tunstall v. Trappes, 3 Sim. 
286; Allin v. Crawshay, 9 Hare 382; In re Akeroyd’s Settlement, [1893] 3 Ch. 
363. But see Mara v. Browne, [i895] 2 Ch. 69, 81. It is difficult to see what 
justification there can be in these distinctions between wills and deeds, and 
between law and equity. If in a deed the intent of a settlor is clear beyond a 
reasonable doubt, a life interest in the survivor should certainly be implied. 
For, after all, the ‘ultimate aim of the judicial construction of deeds, as of wills, 
is to carry out the intention of the parties. Temple’s Adm’r. v. Wright, 94 
Va. 338, 26 S. E. 844. See Ballard v. Louisville N. R. Co., 9 Ky. L. R. 523, 
524, 5 S. W. 484, 485; Walton v. Drumtra, 152 Mo. 489, 497, 54 S. W. 233, 
235; DEVLIN, DEEps, 3 ed., § 844 a. 


EMINENT DoMAIN — COMPENSATION — COMPENSATION FOR Loss OF PROF- 
ITs CAUSED BY GRADING STREET.—A garage company held a lease of 
certain premises from year to year. Street grading done by the city cut off 
access to the garage for four months, causing a loss of profits to the company 
during that time. No evidence tended to show the leasehold less valuable after 
the grading than before. Act XVI, § 8, of the Constitution of Pennsylvania 
provides that just compensation be made for property “taken, injured or de- 
stroyed” by municipal corporations in the construction of highways. The 
company seeks to recover damages from the city. Held, that it may not re- 
cover. Iron City Automobile Co. v. City of Pittsburg, 98 Atl. 679 (Pa.). 

Injury caused an abutting owner by the regrading of a city’s streets is not a 
“taking” under the ordinary constitutional provision against taking private 
property for public use without just compensation. Therefore, if the grading 
is done under authority of law and with due care, in the absence of statute the 
owner is entitled to no compensation. Callender v. Marsh, 1 Pick. (Mass.) 
417, 430; Radcliff’s Execators v. Mayor, etc. of Brooklyn, 4 N. Y. 195, 203. 
See LEwis, EMINENT Domain, 3 ed., § 133. But under constitutional provi- 
sions, such as in the principal case, municipalities must make compensation for 
injuries caused abutting property. City of Bloomington v. Pollock, 141 Ill. 
346, 31 N. E. 146; Sheehy v. Kansas City Cable Ry. Co., 94 Mo. 574, 7 S. W. 
579. See City of Atlanta v. Green, 67 Ga. 386; Lewis, EMINENT DomaAIN, 
3 ed., §§ 346, 348. The cases, however, are in hopeless conflict as to what ele- 
ments determine the amount of the owner’s damage. SEDGwICK, DAMAGES, 9 
ed., § 1170. In general, where a leasehold is damaged, the measure ot damages 
is the difference between the fair market value of the leasehold interest before 
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and after the construction of the improvement. Philadelphia & R. R. Co. v. 
Getz, 113 Pa. St. 214, 6 Atl. 356; Mayor, etc. of Baltimore v. Rice, 73 Md. 307, 
21 Atl. 181. So, apart from the language of particular statutes the lessee 
cannot recover for permanent injuries to business. Chambers v. South 
Chester, 140 Pa. St. 510, 21 Atl. 409. A fortiori, he cannot recover for mere 
temporary loss of profits suffered during the progress of the improvements. 
Plant v. Long Island R. Co., 10 Barb. (N. Y.) 26. But evidence of permanent 
injury to business has been held to be admissible, not as specific items of damage, 
but as an element in determining the reduced market value. Laflin v. Chicago, 
etc. R. Co., 33 Fed. 415. See Lewis, EMInent Domatn, 3 ed., § 342; 3 SEDG- 
wick, DaMaGES, 9 ed., § 1169. Temporary loss of profits, however, does not 
tend to show a reduced market value of the leasehold. Consequently the 
principal case seems correct in allowing no recovery. 


Equity — JURISDICTION — DAMAGES AWARDED AFTER EQUITABLE REMEDY 
HAS BECOME UNDESIRABLE. — The plaintiffs, induced by fraudulent representa- 
tions, purchased from the defendant all the shares of capital stock in a theater 
company. The plaintiffs sued in equity, praying for a rescission of the sale, 
and damages. But at the hearing, the plaintiffs having in the meantime made 
the business a successful one, disclaimed a desire to have the transaction re- 
scinded and prayed for damages. Decreed, that the bill will be retained to 
award damages. Rosen v. Mayer, 54 Bk. & Tr. 519 (Mass.). 

A court of equity will not generally retain a bill to assess compensatory 
damages unless-given in addition or as an incident to some special equitable 
relief. Green v. Stewart, 19 App. Div. 201, 45 N. Y. Supp. 982; Collier v. 
Collier, 33 Atl. 193 (N. J. Eq.); Alger v. Anderson, 92 Fed. 696. See 1 PomEROY 
Ea. Jur., 3 ed., § 237. But equity will retain the bill and award damages 
where the special relief which was originally possible becomes impracticable 
after the bringing of the suit. Grubb v. Starkey, 90 Va. 831, 20 S. E. 784; 
Holland v. Anderson, 38 Mo. 55; Moon v. Nat. Wall-Plaster Co., 31 Misc. 631, 
66 N. Y. Supp. 33. See Morss v. Elmendorf, 11 Paige (N. Y.) 277, 288. Indeed 
such relief is often given though the special relief sought became impracticable 
before the bringing of the suit, provided the plaintiff, when he brought his bill, 
was ignorant of that fact. Milkman v. Ordway, 106 Mass. 232; Tenney v. 
State Bank of Wisconsin, 20 Wis. 152. The principle underlying this class of 
cases seems to be that where the plaintiff has come into equity in good faith, 
asking for a distinctively equitable remedy, to which he was once entitled, the 
bill should not be dismissed even though damages are found to be the only 
remedy. This doctrine commends itself as in accord with the growing tendency 
of equity to give complete relief where its jurisdiction has once been invoked. 
In the present case the fact that the plaintiff himself has made the equitable 
remedy no longer needed should not work to his disadvantage. There is danger 
that a plaintiff, who wants damages, may get into equity by a pretense of origi- 
nally seeking equitable relief, and thus deprive the defendant of his right to a 
jury. But this should rather cause equity carefully to scrutinize the bond 
fides of the plaintiff’s position than to deny relief in every case. 


Equity — JURISDICTION — RESTRAINT OF InyuRIOUS FALSEHOODS. — At an 
early stage of a political campaign the plaintiff publicly refused to be a candi- 
date for governor. He later changed his mind and actively sought the nomina- 
tion. On the day preceding the primary elections the defendant newspaper 
published his two months’ old letter of declination under staring headlines an- 
nouncing that plaintiff had decided not to run. It was admitted that the de- 
fendant acted in bad faith. The trial court enjoined a repetition of the publica- 
tion. Held, that the restraining order be reversed and dismissed. Howell v. 
Bee Pub. Co., 158 N. W. 358 (Neb.). 

For a discussion of this case, see NOTES, p. 172. 
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EXECUTORS — TRUSTEES — DouBLE Commissions. — The executors under 
a will were directed, among other things, to invest the estate and to turn 
over to a legatee the income and parts of the corpus of the estate at stated 
intervals during a period of more than twenty years. The will made no division 
between their trust duties and their functions as executors. A subsequent 
court decree allowed the executors to continue as such with respect to the 
realty, and as trustees with respect to the personalty. Held, that the executors 
were not entitled to double commissions on the transfer to themselves as 
trustees of the proceeds from the sale of realty. In re Ziegler, 218 N. Y. 544, 
113 N. E. 55 

In New York the rule is that double commissions will not generally be 
granted to an executor who also serves as trustee. Valentine v. Valentine, 
2 Barb. Ch. 430; McAlpine v. Potter, 126 N. Y. 285, 27 N. E. 475. Nor willa 
court decree terminating the executorship and declaring a continuation of the 
duties as trustee affect the rule. Johnson v. Lawrence, 95 N. Y. 154. But an 
exception is made if the terms of the will clearly indicate a point where the 
duties as executor end and those as trustee begin. Olcott v. Baldwin, 190 N. Y. 
99, 82 N. E. 748; Laytin v. Davidson, 95 N. Y. 263. Other jurisdictions, in 
general, determine the right to double commissions by the substance of the 
work actually done. Pitney v. Everson, 42 N. J. Eq. 361, 7 Atl. 860; Lyon v. 
Bird, 79 N. J. Eq. 157, 80 Atl. 450; Kennedy v. Dickey, 99 Md. 295, 57 Atl. 
621; Albro v. Robinson, 93 Ky. 195, 19 S. W. 587. This would seem to be the 
more equitable test. It is difficult to see why the testator’s intent or the 
chance phrasing of a will should deprive the executor of additional payment 
as trustee where it is clear that he is acting in both capacities. 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — VALIDITY 
UNDER “SUICIDE STATUTE” OF REDUCED RECOVERY FOR DEATH BY POISON. 
— A life insurance company issued a policy containing a provision that in . 
the event of death by poisoning the beneficiary should recover only one fifth 
of the face value of the policy. The insured committed suicide by taking poison. 
A statute provides that suicide shall be no defense in a suit upon a policy of 
insurance, and that any provision in a policy to the contrary shall be void. 
1909 Missouri Rev. Stat., § 6945. The beneficiary seeks to recover the face 
value of the policy. Held, that she may recover only one fifth of the face value. 
Scales v. Nat. Life & Accident Ins. Co., 186 S. W. 948 (Mo. App.). 

Under the Missouri statute a provision in a life insurance policy reducing 
recovery in case of death by suicide is held to be void since it makes suicide 
a partial defense. Keller v. Travelers’ Ins. Co., 58 Mo. App. 557; Whitfield 
v. Aetna Life Ins. Co., 205 U. S. 489. Likewise any provision discriminating 
in any way against recovery for suicide would seem void. In the principal 
case, however, the clause does not mention suicide but makes the physical 
cause of death the basis of reduced recovery. Primé facie this is clearly not 
within the purview of the statute. If it should appear in.a particular case 
that by such a clause a company is really cloaking a discrimination against 
recovery for self-destruction, it should of course be held void. But to deny 
the validity of such a provision upon the ground that the death was incidentally 
a suicide would be to prefer recovery for a suicidal death by poison over recov- 
ery for any other death by poison. This construction would give to the statute 
an effect affirmatively favoring recovery for suicide. , Such a construction would 
seem abnormal, being entirely counter to the policy of the common law; for 
insurance against suicide has long been held void at common law. See Moore 
v. Woolsey, 4 El. & Bl. 243, 254; Ritter v. Mut. Life Ins. Co., 169 U. S. 130, 
154. This so-called suicide legislation is of doubtful public policy under any 
construction, as it tends to restrain freedom of contract and removes a deter- 
rent from suicide. To extend the effect of such a statute beyond its normal 
scope would seem deplorable. Another Missouri court of appeals had, how- 
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ever, made this extension on facts exactly similar to those of the principal 
case. Applegate v. Travelers’ Ins. Co., 153 Mo. App. 63, 132 S. W. 2. But the 
court in the principal case seems to have reached a more desirable result in re- 
fusing to follow this decision. 


INTERSTATE COMMERCE — JURISDICTION OF COMMISSION — CoMMON CAR- 
RIER. — A corporation was chartered for the purpose of doing an interstate 
freight business between ports connected by no existing steamship line. The 
stock was subscribéed to conditionally upon the declaration by the Interstate 
Commerce Commission of rates favorable to the enterprise. Before it had ac- 
quired any boats or terminal facilities the company brought its complaint 
under the Panama Canal Act of 1912, amending the Act to Regulate Com- 
merce, and asked that the Commission require the railroads named as defend- 
ants to establish and maintain proportional freight rates, that is, rail rates 
applicable to through rail and water shipments lower than the local rail rates 
to the port of loading on vessels. Held, that the complaint be dismissed. 
Charleston & Norfolk S. S. Co. v. Chesapeake & Ohio Ry. Co., 40 Int. Com. 
Rep. 383. 

A hardship has apparently resulted to a corporation which seeks in good 
faith to learn under what rates it will be allowed to do business before spending 
further funds in an enterprise the success of which depends upon those rates. 
But the decision that the complainant is not a “common carrier engaged in,” 
etc. and therefore not within the Commission’s jurisdiction seems to be a cor- 
rect interpretation of the terms of the Act to Regulate Commerce. 24 Star. 
AT LARGE, 379. The amendment in question does not increase the agencies 
over which the Commission shall have jurisdiction. It only confers special 
powers relative to through rail and water carriage. 37 STAT. AT LARGE, 568. 
And yet the tenor of the Commission’s opinion js noticeably different from that 
of at least two earlier decisions not under this amendment. Flour City S. S. 
Co. v. Lehigh Valley R. Co., 24 Int. Com. Rep. 179; Suffern Grain Co. v. Illinois 
Central R. Co., 22 Int. Com. Rep. 178. In public service regulation by the 
states the same difficulty in terms exists. Since 1910 several legislatures have 
included specifically within the jurisdiction of the commissions established cor- 
porations organized for public service but as yet transacting no business and 
acquiring no property. 8 BIRDSEYE, 2153 (1910 N. Y.); Pace & Apams ANN. 
GEN. Cope, § 614-2a (1911 Ohio); 1911 NEw JERSEY Laws, c. 195, § 15; 
Dist. Cot. APPROPRIATION AcT OF MARCH 4, 1913, § 8, par. I. 


JupGMENTS — COLLATERAL ATTACK — MISTAKE CONCERNING DEATH OF 
LEGATEE AS GROUND FOR ATTACK ON PROBATE DECREE. — A testator left a 
fund in trust to his widow for life, then equal shares to be given to each of his 
children “or their heirs.”” After the life estate the trustees under order of court 
deposited in a bank the share of the plaintiff legatee, one of the children. Later 
the court, erroneously believing the plaintiff legatee to be dead, decreed that 
the bank pay the fund to his heirs. Payment was made. The plaintiff now 
seeks to have the decree vacated and an order made against the bank. Held, 
that although the decree will be vacated, no liability will be imposed on the 
bank. Jones v. Jones, 223 Mass. 540. 

Since the death of the testator is necessary to confer jurisdiction on the pro- 
bate court a grant of probate of the estate of a living person is void, and the 
decree can afford no protection to one acting under it. Scott v. McNeal, 154 
U. S. 34; Jochumsen v. Suffolk Savings Bank, 3 Allen (Mass.) 87. See 1 
WoERNER, AMERICAN LAW OF ADMINISTRATION, § 208; 10 Harv. L. REV. 62. 
In the principal case, however, the probate court was administering a fund 
over which it had jurisdiction through the death of the plaintiff’s testator. 
By the terms of the will, at the death of the life tenant the share in question 
was to go to the plaintiff or his heirs; and the court’s mistake of fact as to the 
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death of the plaintiff was merely a mistake as to the person entitled to the 
fund. This raises no question of jurisdiction. It is the duty of a court of pro- 
bate to decide who on the facts are the proper distributees. See Loring v. 
Steineman, 1 Metc. (Mass.) 204, 209. A decree of payment or distribution 
made by a probate court which has jurisdiction will protect an executor or ad- 
ministrator if he makes payment in good faith in accordance therewith. Ernst 
v. Freeman, 129 Mich. 271, 88 N. W. 636; Lowry v. McMillan, 35 Miss. 147. 
This protection is accorded him, even if the decree be subsequently reversed. 
Cleaveland v. Draper, 194 Mass. 118, 80 N. E. 227; Charlton’s Appeal, 88 Pa. 
St. 476; Johnson v. Clem, 5 Ky. L. R. 793. The reason is that the court pro- 
tects those who in accordance with a legal duty act in obedience to a valid de- 
cree. The bank in the principal case has a statutory duty to pay according to 
the decree of the probate court. Mass. Rev. Laws, c. 150, § 23. Accordingly, 
it should be protected in making the payment. 


Liens — ATTORNEY — LIEN ON DocuMENT ENFORCED OUT OF FUND 
REALIZED THEREBY. — A solicitor held, under his general lien, papers of a 
company which had been his client. During proceedings to wind up the 
company, the solicitor, pursuant to an order expressly reserving his lien, sur- 
rendered into court a document reciting an agreement to lease mining rights to 
the client. The liquidator contracted to sell the mining rights. Upon the pur- 
chaser’s default, a sum of money deposited with the liquidator became for- 
feited. The latter applies for an order allowing him to retain the fund. The 
solicitor claims priority for his lien. Held, that the fund is to be applied first 
to the satisfaction of the solicitor’s lien. In re The Ardtully Copper Mines, Lid., 
50 Ir. L. T. R. 95. 

Voluntary surrender to the bailor ordinarily dissolves a lien. Vinal v. 
Spofford, 139 Mass. 126, 29 N. E. 288. Therefore where an attorney has ac- 
quired a lien on papers prior to winding-up proceedings, an order for surrender to 
the liquidator will not be sustained. In re Rapid Transit Co., [1909] 1 Ch. 96. 
Cf. In re Wilson, 12 Fed. 235, 244. But if the delivery is for a temporary pur- 
pose only, with the lien reserved, it is not dissolved. De Witt v. Prescott, 51 
Mich. 298, 16 N. W. 656. Cf. Blunden v. Desart, 2 Dr. & War. 405, 419. Contra, 
McFarland v. Wheeler, 26 Wend. (N. Y.) 467. Cf. Gregory v. Morris, 96 U. S. 
619. Especially must this be so in the principal case, for the court ought surely 
to keep faith with its own order. Cf. Greenfield v. Mayor, 28 Hun (N. Y.) 320. 
The documents in the main case were of assistance in obtaining the forfeiture. 
It would therefore seem that the lien preserved on the document in court should 
be extended to the forfeiture money. Cf. Boynton v. Braley, 54 Vt. 92, 93, with 
Blunden v. Desart, 2 Dr. & War. 405, 424. For offspring and accessions to 
chattels are subject to the same bailee’s and pledgee’s rights as the chattels. 
See Kellogg v. Lovely, 46 Mich. 131, 133, 8 N. W. 699, 700. Cf. Putnam v. 
Cushing, 10 Gray (Mass.) 334. See 2 Kent, COMMENTARIES, 14 ed., 361. 
Cf. Cory v. Harte, 13 Daly (N. Y.) 147. Again, money collected by an attor- 
ney’s efforts is subject to his charging lien. In re Wilson, 12 Fed. 235, 238. 
And courts have held, apparently on this analogy, that money realized by the 
delivery of essential papers might be subjected to the same lien. Ayycinena v. 
Peries, 6 Watts & S. (Pa.) 243. See In re Wilson, 12 Fed. 235, 244. An ob- 
jection to the application of such analogy is the fact that a charging lien is 
specific rather than general. 


-.. NATIONAL GUARD — THE STATUS OF THE STATE MILITIA UNDER THE Hay 
BiLL. — The appellee, Emerson, a member of the Massachusetts militia, was 
called into the service of the United States to aid in repelling the incursions of 
Mexican bandits. He refused to take the oath required by the recent Hay 
Bill, and claimed to be discharged of all federal obligations, on the theory 
that so much of the Dick Act, under which he had enlisted, as provided for 
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federal service for militia had been impliedly repealed by the Hay Bill. He 
was seized by United States officers, and, thereupon, succeeded in having a 
writ of habeas corpus issued. Held, that he be returned to custody. Sweester 
v. Emerson, U.S. Circ. Ct. of Appeals (1st Circ.) (not yet reported). 

For a discussion of the principles involved in this case, see NOTES, p. 176. 


SPECIFIC PERFORMANCE OF CONTRACT TO DEVISE — STATUTE OF FrauDS — 
BREACH BY PROMISEE — INJUNCTION AGAINST PROBATE OF INCONSISTENT 
WILL. — In compliance with the terms of an oral agreement entered into 
between a son and father, by which the father promised to devise his home- 
stead to the son in return for the son’s engagement to live with and support 
the father and mother during their lives, the son entered and made improve- 
ments on the land, and the father executed and delivered to the son a will in 
his favor. After fifteen years of performance, the son died. Both his wife and 
executor offered to complete the contract, but the father refused and went to 
live with the defendants, to whom he subsequently devised the homestead. 
The plaintiffs, the heirs-at-law of the son, bring this action to enjoin the pro- 
bate of the second will, and to declare a trust in their favor of the homestead 
in fee, subject only to the surviving widow’s life estate. Held, that the injunc- 
tion issue and the trust be declared. Torgerson v. Hauge, 159 N. W.6(N.D.). 

It is well established that valid contracts to devise realty in consideration of 
personal services will be specifically enforced against the heir or devisee where 
the promisee has fully performed. Parsell v. Stryker, 41 N. Y. 480; Howe v. 
Watson, 179 Mass. 30, 60 N. E. 415. See Johnson v. Hubbell, to N. J. Eq. 332, 
335. And it has been held, as in the principal case, that the execution and 
delivery of a will in pursuance of the parol contract satisfies the Statute of 
Frauds. Naylor v. Shelton, 102 Ark. 30, 143 S. W. 117; Brinkner v. Brinkner, 
7 Pa. 53, 55. Whatever the merits of this notion, the contract in the principal 
case may on one theory be “taken out of the Statute” upon the basis of making 
lasting improvements where taking of possession was impossible, the part 
performance being of such a nature that the court cannot restore the promisee 
to his former position or adequately compensate him in damages. Sutton v. 
Hayden, 62 Mo. 1to1; Best v. Grolapp, 69 Neb. 811, 96 N. W. 641. But cf. . 
Barnes v. Teague, 1 Jones Eq. (N. C.) 277, 279; Burns v. Daggett, 141 Mass. 
368, 6 N. E. 727; Butcher v. Stapely, 1 Vernon 363; Frame v. Dawson, 14 
Vesey 386. But the plaintiff, the promisee, is not entitled to specific enforce- 
ment unless his promise has been fully performed, for the court is powerless, 
and at all stages of the agreement has been powerless, to insure enjoyment 
in specie to the promisor. Jones v. How, 9 C. B. 1; Newman v. French, 138 
Iowa 482, 116 N. W. 468; Bourget v. Monroe, 58 Mich. 563, 25 N. W. 514. 
Cf., however, Bartley v. Greenleaf, 112 Iowa 82, 83 N. W. 824; Prater v. 
Prater, 94 S. C. 267, 77 S. E. 936. Nor is this altered by the offers to perform 
by the widow and the executor; the personal nature of the obligation allows 
the substitution to be refused without prejudice to the promisor. Blakely v. 
Sousa, 197 Pa. 305, 47 Atl. 286; Schultz v. Johnson’s Adm’r, 5 B. Mon. (Ky.) 
497. See WaALpD’s Pottock on ContTRACTS, 3 ed., 543, note. The denial of 
specific performance, however, does not leave the children of the son without 
remedy. The value of their father’s services may be recovered in quantum 
meruit. Wolfe v. Howes, 20 N. Y. 197; Green v. Gilbert, 21 Wis. 395. See 
KEENER, Quasi-ConTRACTS, 244. The value of the improvements may like- 
wise be recovered. Smith v. Adm’rs of Smith, 28 N. J. L. 208. Further, the 
principal case asserts the jurisdiction of equity to enjoin probate of a will made 
in violation of a contract to devise. Since probate merely establishes the fact 
of the will, theoretically the injunction should not issue. Summer v. Crane, 
155 Mass. 483, 29 N. E. 1151; Allen v. Bromberg, 147 Ala. 317, 41 So. 771. 
In the principal case, however, the practical advantage of completely disposing 
of the cause in one action justifies the intervention. 
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STATUTE OF FRAUDS — CONTRACTS NOT TO BE PERFORMED WITHIN ONE 
YEAR — SPECIFIC PERFORMANCE OF AGREEMENT TO REDUCE TO WRITING 
DENIED. — The plaintiff and defendant entered into an oral contract which 
was not to be performed within one year. There was also an oral agreement to 
reduce the contract to writing. Plaintiff seeks specific performance of this 
latter agreement. Held, that the agreement is within the Statute of Frauds and 
will not be specifically enforced. Clark v. City of Bradford Gas & Power Co., 
98 Atl. 368 (Del.). 

Technically the agreement to reduce the main contract to writing is not 
within the statute, for it may be performed within one year. But as a prac- 
tical matter, the recognition of such an agreement as valid would be tantamount 
to taking the main contract out of the statute. For this reason, courts of law 
treat the two contracts as inseparable, and refuse to give damages for a breach. 
McLachlin v. Village of Whitehall, 114 App. Div. 315, 99 N. Y. Supp. 721. 
See Brown, STATUTE OF FRAuDS, 5 ed., § 284. Nor will equity specifically 
enforce such a contract. Sarkisian v. Teele, 201 Mass. 596, 88 N. E. 333; 
Henderson v. Henrie, 68 W. Va. 562, 71 S. E. 172. See McKinley v. Lloyd, 
128 Fed. 519, 521. If the plaintiff has been induced by actual fraud of the 
defendant to dispense with a written memorandum, specific enforcement will 
be granted. Peek v. Peek, 77 Cal. 106, 19 Pac. 227. But see Box v. Stanford, 
13 Sm. & M. (Miss.) 93. But mere breach of promise to reduce the agree- 
ment to writing does not constitute such a fraud. Caylor v. Roe, 99 Ind. tr. 


STATUTES — INTERPRETATION — “ADDED” AND ‘“ MIxEeD” INGREDIENTS 
WITHIN THE PurE Foon Acts. — The Food and Drugs Act prohibits the manu- 
facture of food containing an “added deleterious ingredient which may render 
such article injurious to health.” 34 Stat. aT LARGE, 768. Under this Act a 
quantity of Coca Cola was libeled. Theformula for Coca Cola includes caffeine. 
Held, that the caffeine was an “added ingredient” within the meaning of the 
Act. U.S. v. Forty Barrels of Coca Cola, 36 Sup. Ct. Rep. 573. 

The English Sale of Food and Drugs Act enacts that “no person shall mix 
any article of food with any ingredient or material so as to render the article 
injurious to health,” and that “no person shall sell any such article so mixed.” 
38 & 39 Vict. c. 63. Under this Act the defendant was prosecuted for selling 
“preserved cream,’’ a well-known commodity, made up of cream and boric 
acid. Held, that the boric acid was a “mixed” ingredient within the meaning 
of the Act. Haigh v. Aerated Bread Company, 114 L. T. R. 1000 (K. B.). 

In both cases the objectionable ingredient was an essential element of the 
food. Counsel therefore argued that it couldn’t be “mixed” or “added,” as 
it constituted the food itself, and was so understood by the public. But the 
courts refused to give the words “added” and “mixed” any significance. Now 
it is a rule of construction that, whenever possible, effect should be given to 
every word of a statute. See Market Co. v. Hoffman, tor U.S. 112, 115; Bend 
v. Hoyt, 13 Pet. 263, 272. But this will not be done at the expense of defeating 
the intent of the act. See Cearfoss v. State, 42 Md. 403. The decision therefore 
in these cases really rests on the imputed intent of the legislature to pass a 
general health measure and not merely protect the public from injurious 
deception. In neither case is the intent obvious. But in the American case 
the purpose of Congress appears to be especially obscure. Cf. U. S. v. Forty 
Barrels of Coca Cola, 215 Fed. 535, 539, with French, etc. Co. v. U. S., 179 Fed. 
824, 825, and U.S. v. Lexington, etc. Co., 232 U.S. 399, 400. 


TAXATION — PARTICULAR Forms OF TAXATION — INCOME Tax: TAX ON 
THE INCOME OF A PERSON DYING BEFORE THE PASSAGE OF THE LAw. — The 
Federal Income Tax became a law October 3, 1913. It provided that incomes 
should be taxable from March 1, 1913. The plaintiff’s testator died July 22, 





ir 

a 
} 

Si 
i 
y 
wi 
Ay 

i 
ki 
i 
P} 
f 
A 


ioe Ger Sener, Fee 


rt 


iechateace genoa 


SSR eS Si ce ee angie 


194 HARVARD LAW REVIEW 


1913. Held, that his income may be taxed from March 1 until his death. 
Brady v. Anderson, 55 N. Y. L. J. 1999 (U. S. Dist. Ct., S. D., N. Y.). 

A tax law is always construed as having only a prospective effect if that con- 
struction is possible. State v. Newark, 40 N. J. L. 92. The specific provision 
to the contrary bars this construction of the income tax law. The court in the 
main case construes this provision to apply even when the person whose income 
is taxed has died before the law was passed. If this construction involves 
serious constitutional doubt, it should not be adopted if the language of the 
act will reasonably bear another. It is true that a tax on income can be 
measured restrospectively by the income of the preceding year. Stockdale v. 
Insurance Co., 20 Wall. (U.S.) 323. In fact it has been held so under this very 
law. Brushaber v. Union Pacific R. Co., 240 U.S. 1. But it would seem that 
the basis of such decision is the fact that in reality the tax is on the person, and 
that the income of the preceding year is a fair measurement for such a tax. 
See Foster, IncoME Tax, 2 ed., 111, 115. This is true also of property taxes. 
People v. Seymour, 16 Cal. 332; People v. Spring Valley Hydraulic Gold Co., 
92 N. Y. 383. The language of some courts would even seem to put a tax on 
realty in the same category. Rundell v. Lakey, 40 N. Y. 513; Succession of Mer- 
cier, 42 La. Ann. 1135, 1142, 8 So. 732, 734. If, similarly, an income tax is a 
tax on the person, the principal case, in taxing a dead man, is certainly novel. 
The physical possibility of such a tax is not easy to grasp; but even if possible, 
it would seem unconstitutional, being a tax for protection he can never enjoy. 
If, however, the tax is upon the transfer of wealth, then the rule in inheritance 
taxes, that as the privilege is already enjoyed it cannot be taxed retroactively, 
must apply. Matter of Pell, 171 N. Y. 48, 63 N. E. 789; Case of Lansing, 
182 N. Y. 238, 74 N. E. 882. If, however, the third possibility is the case, 
and this tax is a tax on income as property, still it would be unconstitutional, 
if for no other reason than that it is a direct tax not apportioned among the 
states. For the Sixteenth Amendment refers only to income, and when the 
law in the principal case was passed the income had already become capital. 
It has been held that the income of a person who dies during the year may be 
taxed, under a law already in force during the entire year, for the proportion 
of the year during which he was living. Mandell v. Pierce, 3 Cliff. (U. S. 
C. C.) 134. But in that case there was both a person in existence and income 
coming in during a period when the tax law was in-force. 


TREASON — JURISDICTION — BREACH OF ALLEGIANCE COMMITTED ABROAD. 
— An indictment was brought against Casement for high treason charging 
adherence to the king’s enemies in Germany. There was a motion to quash 
the indictment. Held, motion refused. Rex v. Casement, 32 Times L. R. 667. 

Nations vary greatly in the extent to which they claim jurisdiction over 
crimes committed outside their kingdom. See HOLLAND, ELEMENTS OF JURIS- 
PRUDENCE, 9 ed., 400 ef seg. In general the jurisdiction of the English common 
law has been strictly territorial. See MacLeod v. Attorney-General for New South 
Wales, [1891] A. C. 455, 458. This limitation, it is interesting to note, is ap- 
parently a result of the feudal conception of land-allegiance. See Maine, AN- 
CIENT Law, 5 ed., 102. However, the feudal system also demanded personal 
allegiance. And a breach of allegiance will naturally be apt to occur outside 
the territorial control of the sovereign. Wherefore, even in the earliest times it 
is to be noted that in case of treason, jurisdiction was personal. See 1 HALE, 
PLEAS OF THE CROWN, 1509 ef seg.; 2 HAWKINS, PLEAS OF THE CROWN, 306; 
3 CokE, INSTITUTES, c. 1, pp. 10-11. In recent times, however, England has 
extended this theory of personal jurisdiction, by statute, to cases of murder, 
manslaughter, or bigamy. See 24 & 25 VICT. c. 100, g§ 9, 57. Undoubtedly 
in this country the constitutional provision as to treason would be construed 
to confer an equally extensive jurisdiction. 
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UNFAIR COMPETITION — INTERFERENCE WITH ANOTHER’S SELLING SYSTEM. 
— The plaintiff was the originator and manufacturer of a toy consisting of 
strips of metal of various shapes and sizes, with which it was possible to build 
in miniature some of the more common mechanical contrivances. The toy 
was sold in “outfits,” seven in all, each “outfit” fitting in with the previous 
ones purchased and increasing the possibilities of the toy. The defendant 
began its manufacture, making his “outfits” interchangeable with the plain- 
tiff’s and selling at a lower price than his rival. This resulted in a consider- 
able falling off in the plaintiff’s business, for which relief is now: sought in 
the form of an injunction restraining the defendant from selling “outfits” in- 
terchangeable with the plaintiff’s. Decreed, that the injunction issue. Meccano, 
Lid. v. Wagner, 234 Fed. 912. 

For a discussion of the principles involved, see Notes, p. 166. 


WILLs — CONSTRUCTION — RULE IN SHELLEY’s CASE REMAINDER TO 
“TIssuE, SHARE AND SHARE ALIKE.” — Land was devised to trustees to the 
testator’s daughter for life, and then to “her issue, and if there be more than 
one, share and share alike.” By statute fee tail is transformed into fee simple. 
Held, that the daughter takes a fee simple. Bullen v. O'Leary, 1916 Vict. L. R. 


97. 

The rule in Shelley’s Case creates a fee tail where a life estate.is followed by 
a remainder to the direct descendants of the life tenant in an indefinite line 
of inheritable succession. See Spitz, CONDITIONAL AND FUTURE INTERESTS 
IN PROPERTY, 42. The rule was originally applicable only where the remainder 
was to “heirs of the body.” It still applies wherever there is a remainder in 
these words. See CHALLIS, REAL PROPERTY, 3 ed., 153. For the words “heirs 
of the body” are conclusively presumed to denote an indefinite line of suc- 
cession. In wills the rule has also been extended to certain other words equiv- 
alent in meaning. So it has been applied where there is a remainder to “‘issué.” 
Bowen v. Lewis, L. R. 9 A. C. 890. See CHALLIS, REAL PROPERTY, 3 ed., 164. 
In England, as in the principal case, the rule has been held applicable in wills 
to such other words, even where the context clearly shows that they are in- 
tended to designate particular individuals and not an indefinite line of suc- 
cession. Van Grutten v. Foxwell, [1897] A. C. 658; Roddy v. Fitzgerald, 6 
H. L. C. 823. Contra, Montgomery v. Montgomery, 3 Jo. & La T. 47. An 
analogous problem has also arisen in wills as to what words constitute words 
of limitation so as to create a fee tail directly, without the use of Shelley’s 
rule. In that case, although words other than “heirs of the body” may be 
considered words of limitation and so may create an estate tail, yet they do 
not create such an estate, if it appears that they were meant to be words of 
purchase. See SmitH, Executory INTERESTS, 248. In other words, except 
where the technical words “‘heirs of the body” are used, the intention is held 
to govern. The same principle is applied in America to Shelley’s rule. So 
where, as in the principal case, words other than “heirs of the body” are used 
with a clear intent for a remainder to definite individuals and not to an in- 
definite line, the rule is held not applicable. Kemp v. Reinhard, 228 Pa. 143, 
77 Atl. 436; Mallery v. Dudley, 4 Ga. 52; In re Daniel Utz, 43 Cal. 200. 


WITNESS — PRIVILEGE AGAINST SELF-INCRIMINATION — APPLICATION TO 
CoMPULSORY STATEMENTS OUT OF Court. — The defendant was convicted of 
violating a statute requiring an operator of a motor car who knows that he 
has injured a person to return to the scene of the accident and give his name, 
address, and license number to any proper person demanding the same. N. H. 
Laws Ig1I, ch. 133,.§ 20. The Constitution of New Hampshire provides that 

“no subject shall . . . be compelled to accuse or furnish evidence against him- 
self.” BILt oF RIGHTS, Art. 15. Held, that the statute is constitutional. 
State v. Sterrin, 98 Atl. 482 (N. H.). 
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The authorities are unanimously in accord with the principal case. People 
v. Rosenheimer, 209 N. Y. 115, 102 N. E. 530; People v. Diller, 24 Cal. App. 
700, 142 Pac. 797; Ex Pare Kneedler, 243 Mo. 632, 147 S. W. 983. They 
proceed upon the argument that automobile driving is a privilege granted by 
the state upon condition that the operator waives his constitutional privilege 
against self-incrimination. But it is suggested that in the case of an unlicensed 
driver a waiver of the constitutional privilege could not reasonably be inferred 
from the act of going on the highway, without knowledge of the condition and 
without intent to waive the privilege. If that is so, the statute, being uncon- 
stitutional as to part of the persons falling within its terms, would be uncon- 
stitutional as a whole. James v. Bowman, 190 U.S. 127. The principal case 
may be supported on other grounds, however. The problem is to determine 
the legal meaning of the word “‘evidence”’ in the New Hampshire Constitution. 
Though there is a singular lack of authority in the books, it would seem that 
at early common law “evidence” meant matters of fact offered in a judicial 
investigation, and that nowadays it is properly stretched to include matters 
of fact offered in all sorts of investigations. In re Emery, 107 Mass. 172. See 
In re Van Tine, 12 How. Pr. (N. Y.) 507; THAYER, PRELIMINARY TREATISE 
ON EvIpENCE, 264. But the existence of an investigation and the offering of 
facts for their probative or testimonial value in that investigation are appar- 
ently necessary elements; and neither of them was to be found in the defend- 
ant’s situation under the statute. See People v. Rosenheimer, 146 App. Div. 
875, 878, 130 N. Y. Supp. 544, 546; U.S. v. Cross, 20 D. C. 365, 382; WIGMORE, 
EvIDENCE, §§ 2263, 2264. If the New Hampshire constitutional privilege 
were phrased with the word “witness,” as in the federal Constitution, the 
conclusion would be easier to grasp; but the extent of the privilege does not 
vary with the terms used to describe it. See WicMorE, EVIDENCE, § 2252. 
Cf. 24 Harv. L. REV. 570. 
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A TREATISE ON THE CONFLICT OF LAWS, OR PRIVATE INTERNATIONAL LAW. 
By Joseph H. Beale. Volume I, Part I, pp. lxxx, 189. Cambridge: Har- 
vard University Press. 1916. 


The above is but a small fraction of a comprehensive treatise on the Conflict 
of Laws, the finishing of which, according to the preface, will involve the labor 
of many years. It is offered merely in a tentative form for the purpose of in- 
viting criticism and of enabling the author to benefit “by further study and 
by more mature thought, and especially by that ocular demonstration of faulty 
thought and inept expression which seeing one’s thought in print alone can 
give.” When at last the work is completed, our author hopes that it will in- 
clude this part in a much improved form. 

The treatise proper is preceded by a bibliography covering eighty pages, 
which includes such books and articles only as are of general scope. Books and 
articles upon separate topics are to be collected in a section of each chapter in 
which the topics are considered. The books are classified in two parts: first, 
books written before 1800; second, books written since 1800. Each part is 
further classified according to the country in which, or, in the case of modern 
books, the language in which each book was written. In the case of almost every 
book a short note is given stating the nature and the scope of the book or 
something which will give the student unfamiliar with the book some idea 
of its helpfulness. With the books the names of articles which consider the 
subject in a general way are given, classified according to the language of the 
periodical in which they appear. A list of bocks and special periodicals are 
suggested as desirable for a public law library in America or England, and a 
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smaller list as necessary for the working library of a lawyer who desires an 
office library on the subject. 

Professor Beale has placed all students of the Conflict of Laws under a debt 
of gratitude for having included in the part now published the most complete 
bibliography of general books and articles on the Conflict of Laws to be found 
in any language, the value of which is greatly enhanced by the author’s notes 
and comments. American students will welcome with especial satisfaction the 
exhaustive list of works dealing with the Conflict of Laws in Central and South 
America, which it was exceedingly difficult to secure heretofore. The laborious 
and difficult task of preparing the bibliography has been executed with great 
care, even in the smallest details, such as the citing of the foreign titles. Though 
these titles involve many different languages, only a few errors occur. A few 
of the books and articles mentioned relate to special topics and should not have 
appeared, therefore, in the general list —e. g., Daireaux, p. xxviii; Haus, p. 
xxxi; Visscher, p. xxxvii; Puetter, p. xlvi; Sieber, Pp. xlviii; Woerner, p. xlix; 
Baisini, p. lii; Buzzati, p. lii. One or two minor omissions may also be noted i in 
passing, such as Ottolenghi, Sulla Funzione e sull’ Efficacia delle Norme In- 
terne di Diritto Internazionale Privato, Turin 1913, and International Law 
Notes, a monthly bulletin of matters of interest to practitioners in private in- 
ternational law, published in London since January, 1916. 

Of the treatise itself, two books are now offered which are introductory in 
their nature. Book I has three chapters: (1) Scope and Name of the Subject 
(pp. 1-17). (2) History of the Conflict of Laws (pp. 18-61). (3) Current 
Doctrine on the Conflict of Laws (pp. 62-113). Book II is entitled “ Prelimi- 
nary Consideration of Jurisprudence” and deals in chapter 4 with Law and 
Jurisdiction (pp. 114-61), and in chapter 5 with Rights (pp. 162-89). The 
principal criticism to be made of chapter 1 is that it does not set forth the scope 
of the work with sufficient definiteness. The reader is told to what extent 
Criminal Law will be dealt with, but nothing is said about International Pro- 
cedure, Maritime Law, the Law of International Copyright, Trade-marks, and 
the like. As v. Bar, Meili, and others deal with these topics in general works 
on the Conflict of Laws, some statement should be made concerning the author’s 
purpose in this regard. The nature of the subject also might be explained more 
fully, so as to show the relationship of the Conflict of Laws to Municipal Law 
in the narrower sense, and to International Law. 

In a note to section 1 of the treatise Professor Beale contrasts the Con- . 
flict of Laws, which deals primarily with the application of laws in space, with 
the “application of laws in time.” According to Professor Beale the latter “has 
received no name; and though it makes use of similar principles, it is not usually 
regarded as sufficiently important for separate treatment.” This statement is 
not quite accurate. A learned treatise on the subject has been written by 
Professor Affolter, who calls it “‘Inter-temporal law.” By others it is called 
“Transitory Law”; for example, by Professor Cavaglieri (Diritto Interna- 
zionale Privato e Diritto Transitorio, 1904). 

Chapter 2, entitled “History of the Conflict of Laws,”’ traces the story of the 
Conflict of Laws from the days of the Roman Empire to the beginning of the 
nineteenth century. Professor Beale correctly states that notwithstanding the 
Edict of Caracalla (A.D. 212), which extended Roman citizenship to all in- 
habitants who were thereby entitled to the enjoyment of the ius civile, local 
customs long survived and gave rise, for a long time, to questions relating to the 
Conflict of Laws. It cannot be said, however, that “in the end a considerable 

‘body of doctrine (concerning the Conflict of Laws) became embodied in the 
Corpus Juris,” for the number of passages contained therein is surprisingly 
small. The reason for this is undoubtedly due to the fact, as v. Bar suggests, 
that the compilers under Justinian were practical men who were not interested 
in the discussion to be found in the juristic literature concerning a subject which 
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was antiquated at the time of the codification. Concerning the passages most 
frequently cited, disagreement exists among the European scholars as to whether 
they actually relate to the Conflict of Laws. Professor Beale’s generalizations 
are not supported in their totality by the Corpus Juris. In fact in some respects 
clear statements to the contrary are to be found therein. Professor Beale says, 
for example, “the maxim locus regit actum is established . . . for the form of 
legal documents” (p. 23). The only citation from the Corpus Juris made in 
support of this statement is that of Dig. XXIX.1. ult. The passage referred 
to may mean that all who are of such a condition that they cannot make a will 
by military law, if they are seized and die in a hostile country, may make a will 
in the form authorized by the local law. It certainly does not prove that 
wills in general may be executed, as regards form, in the mode prescribed by 
the local law. A rescript of the Emperor Diocletian shows clearly that the law 
of domicile governed the validity of wills as regards form. Cod. VI. 23. 9. 
The maxim locus regit actum was not established until the fourteenth century. 
Bartolus and his followers attempted to find support for the rule in Corpus 
Juris, but it is now generally conceded that their attempt failed. See Savigny, 
Private International Law (Guthrie’s translation), pp. 326-27; II Lainé, 
Introduction Au Droit International Privé, pp. 340, 354-55; I Foelix, Traité 
du Droit International Privé, 4 ed., pp. 165-66; and Buzzati, L’Autorité 
delle Legge Straniere relative alla Forma degli Atti Civili, pp. 25-28. 

Professor Beale regards Story as “the creator of the modern science” and 
his book “the point of departure of all modern theories” (p. 51). He says: 
“From him the law flowed on in three streams, the theory of the neo-statutists, 
the theory of the internationalists and the common law doctrine of territorial 
law recognizing vested rights” (p. 52). That Story is the founder of the Anglo- 
American school must, of course, be admitted by all, but can it be truthfully 
stated that ‘“‘the doctrines of both the modern European schools were largely 
based on the work of Joseph Story” (p. 52)? The only evidence adduced by 
Professor Beale is (1) an admission on the part of Foelix, a neo-statutist, that 
he adopted Story’s theory of comity; (2) that Schaeffner’s first reference in 
his notes is to Story, whose commentaries are listed and described in the bibliog- 
raphy, and (3) that Savigny, in his preface to his Conflict of Laws, refers to 
Story’s “excellent” and “extremely useful” work. This is certainly scanty 
evidence for the broad generalization made. That Story’s great learning and 
helpful discussion of English and American cases should be duly appreciated 
by the continental writers is natural. No one would deny the great merit of 
Story’s work. It has seemed to the continental and other writers on the Con- 
flict of Laws, however, that as far as the leading features of Story’s theory are 
concerned, he is but an adherent of Huber, but highly independent in details. 
See v. Bar, Private International Law (Gillespie’s translation), p. 47. Story’s 
theory of comity, though accepted by a few continental writers, such as Foelix, 
is rejected by nearly all of the neo-statutists and by all of the internationalists. 
Under these circumstances an assertion that the doctrines of both these modern 
schools were largely based on Story’s work is not supported by fact. 

A considerable portion of the subject matter now contained in chapter 3 
under “Current Doctrine on the Conflict of Laws” belongs more properly to 
the preceding chapter, which deals with the history of the subject. Its con- 
tents proper form the most interesting portion of the part now submitted. 
According to Professor Beale, the modern writings on the subject involve three 
systems of thought, which he names the “statutory” system, the “international” 
system, and the “territorial” system. The fundamental differences underlying 
these systems are brought out clearly and the special doctrines or theories of 
such noted writers as Pillet, Waechter, Schaeffner, Savigny, v. Bar, Zitelmann, 
Jitta, Story, Vareilles-Sommiéres, and Bustamante are given. In the opinion 
of the reviewer, the value of this portion of the work would be enhanced if, 
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in connection with the discussion of the different schools of thought, all of the 
authors included in the general bibliography were specifically mentioned. 
A knowledge of an author’s fundamental point of view in the treatment of a 
subject would help the reader in the study of a particular work. Professor 
Beale defends the Anglo-American system of vested rights (as he calls it) 
against the attacks made upon it by the internationalists, and rejects the 
statutory system because its doctrine of “public order,” which nobody has 
been able to define, accepts the territorial theory, as it were, through the 
back door. He admits that the international theory “would furnish a basis 
for the protection of rights much more firm than that offered by either of the 
other theories,” but concludes that as long as no definite body of rules on which 
nations can agree have found acceptance even among the scholars, it has no 
claim to superiority over the Anglo-American theory. 

The Renvoi theory deserves, in the opinion of the reviewer, a fuller treat- 
ment. However vicious it may be, the fact remains that courts are prone to 
take refuge under it in order to avoid the application of a foreign law. As the 
English courts have sinned on a number of occasions in this connection, and 
there is no clear authority of weight to the contrary in either England or the 
United States, it would be desirable in the interest of the development of a 
consistent doctrine that such an authoritative treatise as the one prepared by 
Professor Beale should call particular attention to these decisions and warn the 
courts against the danger lurking in the adoption of the Renvoi theory. It 
would be well also if Professor Beale would express his view concerning such 
cases as Armitage v. The Attorney General (1906 P. 135), and Lando.v. Lando 
(112 Minn. 257), where the Renvoi theory is adopted, though unconsciously, 
in order to sustain a divorce and a marriage respectively. 

The reviewer cannot appreciate the value of the Preliminary Consideration 
of Jurisprudence contained in Book II. Whether the analysis of rights into 
primary rights, secondary rights, and remedial rights, which Professor Beale 
regards as a satisfactory basis for the study of the Conflict of Laws, will be 
helpful also to other students of the subject, can be known only when their 
application to the problems in the Conflict of Laws has been fully set forth. 

The foregoing suggestions are offered in accordance with the author’s wish, 
expressed in the preface, in the hope that they may be of some use to the author 
before the above pages receive their final form. They are not intended to be- 
little the great merit of the part now submitted. The exhaustive and scholarly 
treatment of the subject gives every assurance that when the treatise is com- 
pleted, it will be authoritative and constitute the most comprehensive state- 
ment of the law in the English tongue. Ernest G. LORENZEN. 





ELEMENTS OF INTERNATIONAL LAw. By George B. Davis. Fourth edition, 
revised by Gordon E. Sherman. New York: Harper and Brothers. 1916. 
pp. xxiv, 668. 


This work originally appeared in 1889; and now that the author has died, 
an editor has attempted the almost impossible task of making it fulfill the needs 
of the present day. It is a book that appeals to the general reader rather than 
to the lawyer. It is readable, especially when it states and discusses specific 
cases. For professional purposes, however, it is not sufficiently exact and not 
satisfactorily abreast of the times. A few examples must suffice. The account 
of citizenship and naturalization (pp. 138-47) does not clearly indicate whether 
a child born to American parents resident abroad is an American citizen, nor 
whether there may be more than one citizenship of origin, nor whether naturali- 
zation includes expatriation in the absence of a statute or treaty to that ef- 
fect made by the country of origin, nor exactly what is the effect of present 
naturalization treaties, nor what are the terms of the present United States 
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statute regarding expatriation — the statute of 1907, which apparently is not 
cited. The list of works on diplomacy (p. 222) omits the books of John W. 
Foster. The list of references on war (pp. 354-56) omits the monumental! work 
of Bloch. The accounts of the neutrality laws of the United States (pp. 437- 
38) fails to say that the present laws are found not in the places cited but in 
the Federal Penal Code of 1909. The account of occasional contraband, as the 
author well terms what is usually called conditional contraband (pp. 468- 
70), falls short of bringing that subject to date. All these are natural incidents 
of an attempt to keep alive a book that really belongs to a past generation. 
For the practical purposes of the present day the citations, which are very 
numerous, continue to be valuable. The appendices also are useful, containing 
a liberal collection of documents and a brief presentation of new topics, includ- 
ing intervention in Cuba, internment of prisoners of war, transfer to neutral 
flag, aircraft, and wireless telegraph. EUGENE WAMBAUGH. 





SHIPPERS AND CARRIERS OF INTERSTATE AND INTRASTATE FREIGHT. By 
Edgar Watkins. Atlanta: The Harrison Company. 1916. pp. cxv, 
1057. 

After seven years Mr. Watkins has brought out a new edition of his book, 
in which, by means of India paper and.a limp leather binding, eleven hundred 
pages have been compressed into a very small compass. 

The scope of the book is indicated by its title. It should be of value to 
lawyers engaged in the practice of the American law of freight carriage, and it 
is obvious that no more than that has been intended by the author. The book 
is largely a compilation of the decided cases in this field. The compilation, 
however, is exceptionally comprehensive and well arranged, though unfor- 
tunately rather poorly indexed. In a few instances, the author expresses in- 
teresting independerit opinions — for example, that a state can compel the 
interchange of traffic by purely intrastate carriers (p. 26) and that the decision 
of the circuit court of appeals concerning bulked shipments was erroneous 
(p. 267). Several hundred pages of the book are given over to an exhaustive 
annotation of the Act to Regulate Commerce and its amendments, and of the 
Sherman and Clayton laws. The Conference Rulings of the Interstate Com- 
merce Commission are given in an appendix. RAEBURN GREEN. 





Tue Law or THE Pusiic ScHoot SystEM OF THE UNITED States. By 
Harvey Cortlandt Voorhees. Boston: Little, Brown and Company. 1916. 
pp. xi, 429. 

This is a collection of the cases relating to the public schools. The ques- 
tions involved are in the main of statutory construction, but the author has 
of course included those cases where the common law is applied to school 
affairs. The book also contains synopses of the principal state statutes. It 
partakes more of the nature of a digest than of a textbook, the personal con- 
tribution of the author being in amassing, compilation, and arrangement rather 
than in original and guiding thought. However, lawyers and those who man- 
age the schools will find in the book a convenient and a full source of informa- 
tion of Public School Law. 





AMERICAN JUDICATURE Socrety, BuLLETIN XII. A report on Commercial 
Arbitration in England. By Samuel Rosenbaum. 1916. pp. 72. 

Forms In Common Use. Edited by Thomas F. O’Malley. Boston: Eugene 
W. Hildreth. 1916. pp. xix, 424. 

REASONABLENESS AND LEGAL RIGHT OF THE “ Mintwum CHARGE” IN PUBLIC 
Utiuity Services. By Samuel S. Wyer. 1916. pp. 82. 





